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1 INTRODUCTION

1.1 DRAFT AND FINAL ENVIRONMENTAL IMPACT REPORT

On October 24, 2008, the California Prison Health Care Receivership Corporation (CPR) distributed to public
agencies and the general public a draft environmental impact report (DEIR) for the proposed California Health
Care Facility, Stockton (CHCF Stockton) Project (proposed project). The facility would provide subacute medical
and mental health care to up to 1,734 inmate patients. The proposed project would replace the existing closed Karl
Holton Youth Correctional Facility in San Joaquin County near the Stockton city limits with housing units, a
diagnostic and treatment center, community space for patients, administrative buildings, support structures (a
warehouse, regional food service facility, and central plant), and secured perimeter (a guard tower, lethal
electrified fence, sally port, and armory).

The primary and fundamental objective of CHCF Stockton is to provide, in an expeditious manner,
constitutionally adequate medical and mental health care for California prison inmates, consistent with federal
district court orders. This objective would be met by constructing medical and mental health facilities at key
locations throughout California, potentially including the project site. See Section 1.1 in the DEIR’s Introduction
for a detailed description of the CPR’s background, purpose, and responsibilities.

As part of that overall goal, the proposed project is intended to achieve the following objectives:
» Locate the medical and mental health facility in a geographic area which effectively serves state prisons.

» Locate the medical and mental health care facility in proximity to a metropolitan area where there is access to
a large employment base to serve the facility, including areas with potential training facilities.

» Locate the medical and mental health care facility on state-owned property with priority given to existing
California Department of Corrections and Rehabilitation (CDCR) facilities.

» Size the facility to provide between 1,300 and 1,800 beds to achieve the most efficient and optimal patient
care while ensuring a secure facility.

» Design the facility in a manner that is conducive to optimal care, including patient access to the diagnostic
and treatment center, patient support areas, and outdoor areas.

» Provide a high level of security to protect the safety of the patients, correctional and medical staff, and the
surrounding community.

The DEIR evaluated the environmental impacts associated with constructing and operating the subacute medical
and mental health care facility, and included mitigation measures and project alternatives to reduce the
significance of impacts. Section 15205(d) of the California Environmental Quality Act Guidelines (State CEQA
Guidelines) requires a 45-day period for public review of the DEIR. The 45-day review period for CHCF
Stockton began on October 24, 2008, and ended on December 8, 2008. State and local agencies, and the general
public, commented on issues evaluated in the DEIR during the review period. In addition, on November 10, 2008,
a public hearing was held at the board room of the San Joaquin Council of Governments, during which oral
comments on the DEIR were received. Written comment letters and a transcript of oral testimony provided at the
public hearing are provided in their entirety in Chapter 3, “Comments and Responses to Comments on the DEIR.”

Comments received on the DEIR raise various issues including (to name only a few) impacts to public services,
annexation into the city, program versus project-level environmental review, the question of CPR’s lead agency
status, and whether analysis under the National Environmental Policy Act (NEPA) (42 U.S.C., § 4321 et seq.) is
necessary. Responses to each of the comments received are provided in this final environmental impact report
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(FEIR). Although some of the comments have resulted in changes to the text of the DEIR (see Chapter 4,
“Corrections and Revisions to the DEIR”), none of the changes constitute “significant new information,” under
CEQA Guidelines Section 15088.5, requiring recirculation of the DEIR.

The FEIR includes the following documents in their entirety:

» Draft Environmental Impact Report for the California Health Care Facility (Stockton) (including Appendices
A-l), dated October 2008 (Volumes I-111);

» Comments received on the DEIR; and

» CPR’s responses to comments received on the DEIR, dated March 16, 2009 (VVolume 1V);
» Corrections and revisions to the DEIR, dated March 16, 2009 (Volume V);

» FEIR Appendices A through E, dated March 16, 2009 (Volume VI through X).

These documents are available for review at URS/Bovis Lend Lease Joint Venture, 2400 Del Paso Road, Suite
255, Sacramento, CA 95834; on the Internet at http://www.cphcs.ca.gov, under “Construction Projects;” and at
the following additional locations:

San Joaquin County Library
Chavez Central

605 N. El Dorado Street
Stockton, CA 95202

Lathrop Branch Library
15461 Seventh Street
Lathrop, CA 95330

Manteca Branch Library
320 W. Center
Manteca, CA 95336-4539

City of Stockton

Community Development Department
345 N. El Dorado Street

Stockton, CA 95202

San Joaquin County

Community Development Department
1810 E. Hazelton Avenue

Stockton, CA 95205-6298

1.2 ORGANIZATION OF THE RESPONSES TO COMMENTS DOCUMENT

Chapter 2, “Summary of the Project Description,” presents a summary of the project description from the DEIR,
including changes to the project description since the release of the DEIR. Chapter 3, “Comments and Responses
to Comments on the DEIR,” contains all written and oral comments received on the DEIR and presents responses
to significant environmental issues raised in the comments, as required by Section 15132 of the State CEQA
Guidelines.
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Several of the issues raised in comments on the DEIR address matters that do not require responses in the context
of CEQA. Nevertheless, where feasible and relevant, responses have been provided to supply as much
information as possible about the proposed project to the public, interested agencies, and decision makers.

All comment letters and comments by speakers at public hearings are labeled to correspond with an index table
(Table 3-1, page 3-1) in Chapter 3. Each individual comment is assigned a number (e.g., 1-1) that corresponds
with the response that follows the comment. Chapter 4, “Corrections and Revisions to the DEIR,” presents
specific changes that were made to the text of the DEIR in response to comments raised or new project
information. Chapter 5, “References,” identifies the documents and personal communications cited in this
document. Chapter 6, “Report Preparers,” identifies the preparers of this document.

For those comments that have resulted in corrections or revisions to the DEIR, the text of the DEIR is reproduced
in the comment and in Chapter 4. Changes in the text are indicated by strikethrough (strikethreugh) where text is
removed and by double underline (double underline) where text is added.

1.3 COMMENTS THAT REQUIRE RESPONSES

Section 15088(c) of the State CEQA Guidelines specifies that the focus of the responses to comments shall be on
the disposition of significant environmental issues. Responses are not required on comments regarding the merits
of the project or on issues not related to the project’s environmental impacts. Comments on the merits of the
proposed project or other comments that do not raise environmental issues will be forwarded to the federal
Receiver for consideration before it either approves the proposed project, approves a modified project, or denies
the project.

1.4 PROJECT DECISION PROCESS

The environmental review process was initiated with the publication of the Notice of Preparation (NOP) for a
DEIR on June 16, 2008; a public scoping meeting in Stockton on June 30, 2008; and recirculation of the NOP on
August 11, 2008. The DEIR was circulated for a 45-day public review period on October 24, 2008, and a public
hearing to receive oral and written comments on the contents of the DEIR was held in Stockton on November 10,
2008.

This FEIR document is being released on March 16, 2009, and sent to agencies who commented in writing within
the DEIR’s 45-day review period, or who provided comments at the November 10, 2008 public hearing. Lead
agencies are required to provide to the commenting public agency proposed responses to the commenting
agency’s comments on DEIRs at least 10 days before the certification of the FEIR (State CEQA Guidelines
Section 15088[b]).

After the 10-day agency review period, the federal Receiver will review the DEIR and this final EIR document,
which together form the complete FEIR. As part of this review, the federal Receiver will consider any comments
provided on this document, as well as other information pertaining to the FEIR, and will determine whether the
FEIR should be certified as adequate under CEQA. If so, the Receiver will adopt a resolution certifying the FEIR
pursuant to CEQA Guidelines Section 15090.

Once the FEIR is certified, the Receiver can decide whether to approve the project as proposed, approve a
modified project, or deny the project. If the Receiver decides to approve the project, he will adopt a resolution
memorializing the project approval and provide required notice, including notice to anyone or interested party
who previously requested notice. In addition, the Receiver will adopt findings of fact pursuant to CEQA
Guidelines section 15091.For each significant environmental effect identified in the EIR, the receiver must issue a
written finding reaching one or more of three permissible conclusions. According to the State CEQA Guidelines,
Section 15091, the three possible findings are:
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» Changes or alterations have been required in, or incorporated into, the project which avoid or substantially
lessen the significant environmental effect as identified in the final EIR;

» Such changes or alterations are within the responsibility and jurisdiction of another public agency and not the
agency making the finding. Such changes have been adopted by such other agency or can and should be
adopted by such other agency; or

»  Specific economic, legal, social, technological, or other considerations, including provision of employment
opportunities for highly trained workers, make infeasible the mitigation measures or project alternatives
identified in the FEIR.

In addition, if the Receiver determines to approve the project, the Receiver will adopt a mitigation monitoring and
reporting program (MMRP)—consistent with Section 15097 of the State CEQA Guidelines—that describes how
each of the mitigation measures adopted for the project will be implemented and provides a mechanism for
tracking their implementation. Because the project is considered to be of statewide, regional, or areawide
importance, CPR will, consistent with State CEQA Guidelines Section 15097(g), distribute the MMRP to Caltrans
and the San Joaquin Council of Governments (SJCOG), which is the Regional Transportation Planning Agency
(RTPA). The Receiver’s decision whether to deny or approve the project or one of its alternatives will not involve
a public hearing.
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2 SUMMARY OF THE PROJECT DESCRIPTION

2.1 PROJECT LOCATION

The 144.2-acre project site is located approximately 1.5 miles east of State Route (SR) 99 in unincorporated
central San Joaquin County. Situated within the Northern California Youth Correctional Center (NCYCC) at 7650
South Newcastle Road, the site is approximately one-third mile south of the Stockton city limits. Newcastle Road
provides direct access to the NCYCC facilities.

The 400-acre NCYCC is located approximately 1,600 feet south of Arch Road and is accessed from two
driveways on Newcastle Road. NCYCC is developed with the N. A. Chaderjian, O. H. Close, DeWitt Nelson, and
Karl Holton youth correctional facilities. The N. A. Chaderjian facility was designed for a capacity of 600 wards
and the other three facilities were designed for 400 wards each, for a total capacity at NCYCC of 1,800 wards.
The Karl Holton facility was closed in 2003. As of June 2008, the three operational youth correctional facilities
housed a combined total of approximately 450 wards. As of August 2008, the DeWitt Nelson facility had no
wards and was being used temporarily to train staff members of youth correctional facilities who were being
reassigned to adult correctional facilities at other sites. In addition to the youth correctional facilities, an existing
state-owned correctional training center, the Richard A. McGee Correctional Training Center Annex (CTCA)
(formerly the Northern California Women’s Facility), is located on Arch Road adjacent to NCYCC to the
northeast. In early 2008, CDCR approved converting the CTCA facility into the Northern California Re-Entry
Facility, to provide counseling, services, job training, and housing placement services for up to 500 adult male
inmates who are a year or less from their release dates. An approved California Conservation Corps (CCC)
project with 111 participants and 35 employees will be constructed on 20 acres east of Newcastle Road, just north
of the O. H. Close facility.

2.2 PROJECT OBJECTIVES

The primary and fundamental objective of CHCF Stockton is to provide, in an expeditious manner,
constitutionally adequate medical and mental health care for California prison inmates, consistent with federal
district court orders. This objective would be met by constructing medical and mental health facilities at key
locations throughout California, potentially including the project site. See Section 1.1 in the DEIR’s Introduction
for a detailed description of the CPR’s background, purpose, and responsibilities.

As part of that overall goal, the proposed project is intended to achieve the following objectives:
» Locate the medical and mental health facility in a geographic area which effectively serves state prisons.

» Locate the medical and mental health care facility in proximity to a metropolitan area where there is access to
a large employment base to serve the facility, including areas with potential training facilities.

» Locate the medical and mental health care facility on state-owned property with priority given to existing
CDCR facilities.

» Size the facility to provide between 1,300 and 1,800 beds to achieve the most efficient and optimal patient
care while ensuring a secure facility.

» Design the facility in a manner that is conducive to optimal care, including patient access to the diagnostic
and treatment center, patient support areas, and outdoor areas.

» Provide a high level of security to protect the safety of the patients, correctional and medical staff, and the
surrounding community.
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2.3 FACILITY CHARACTERISTICS

As described in Chapter 3 of the DEIR, the project involves constructing a subacute medical and mental health
care facility on the project site with up to 1,734 beds. The facility would consist of approximately 1.2 million
square feet and would include housing clusters, diagnostic and treatment centers, an armory, warehousing and
support facilities, a central plant, outdoor recreation fields, a gatehouse, a regional food service facility, and staff
training facilities and parking areas. A 12-foot-tall lethal electrified fence would surround the secured area, a
vehicle sally port would be incorporated into the fencing, and one 54-foot-tall guard tower would be located at the
vehicle sally port. The project also includes exterior lighting. Parking would be provided both for staff members
and for the 75-100 daily visitors anticipated. Section 2.5, “Project Updates Since Publication of the DEIR,”
provides a more detailed description of changes to the project description.

2.4 OPERATIONAL CHARACTERISTICS AND STAFFING

It is anticipated that the proposed medical care facility would employ 2,400-3,000 employees. The number
3,000 was used as a conservative assumption for the EIR’s analysis and modeling. The following factors would
determine the final number of employees at the proposed facility: (1) the acuity level of the patients, particularly
the mental health patients; (2) the decision to locate administrative and/or managerial functions at this site or at
some other proposed CPR facility or facilities; and (3) various California licensure standards for medical and
correctional facilities.

These employees would work several different shifts. The total number of employees present on the site in the course
of a day would be less than the total number of persons hired. The facility would operate 24 hours a day, 7 days a week,
and staff members would rotate among the various shifts and days of operation. The staffing distribution that was
shown on Table 3-3 of the DEIR (page 3-10) has been superseded by the revised Mitigation Measure for Impact
TRAF-4. Please refer to Response to Comment 26-15 for the required staff distribution by shift. This change is also
identified in Chapter 4, “Corrections and Revisions to the DEIR,” of this FEIR.

More detailed operational characteristics are described on page 3-10 of the DEIR.

2.5 PROJECT UPDATES SINCE PUBLICATION OF THE DEIR

Since the publication of the DEIR in October 2008, the staff-initiated changes described below have been made to
the project description.

As reported in the DEIR (see pages 4.7-21 through 4.7-22), the potential existed for the on-site drainage basin to
be modified, resulting in the potential for filling jurisdictional waters of the United States and the need for
associated permitting. Since publication of the DEIR, engineering studies prepared by Kimley-Horn and
Associates (see Appendix A) have concluded that expansion of the existing retention basin is not needed.

Kimley Horn concludes on page 16 of the Drainage Study (Appendix A) that the basin has a total storage capacity
of 87.6 acre feet (AF). Using the San Joaquin County Hydrology Manual, the existing basin would accept runoff
from the 100-year storm (66.2 AF) with no discharge into Littlejohn’s Creek and would generally operate as a
retention basin. Using San Joaquin Improvement Standards, the run-off from the 100-year storm increases to 91.2
AF; this volume is 3.6 AF above the capacity of the basin if operating as a “retention basin,” meaning that the
basin holds all runoff without any pumping. Using the pumps that already exist at the basin, the basin then
operates as a “detention basin,” which is able to pump the excess 3.6 AF of runoff into Littlejohn’s Creek during a
100-year storm event, as modeled using the San Joaquin Improvement Standards. This is a worst-case condition
that requires only minimal use of the existing pumps, which would be metered to prevent any potential for
downstream flooding (See Appendix A). Therefore, the existing retention basin has sufficient capacity to serve
the CHCF Stockton and existing Northern California Youth Correctional Center facilities. The discussion in the
DEIR regarding National Pollution Discharge Elimination System (NPDES) permitting remains applicable
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(p. 4.6-18), and the DEIR’s conclusion regarding potential for on- and off-site flooding remains unchanged
(Impact HYDRO-4, on p. 4.6-21).

Because the detention basin would no longer require expansion, the proposed project would not directly or
indirectly discharge dredged or fill material into jurisdictional waters of the United States and no authorizations
from the U.S. Army Corps of Engineers or the Central Valley Regional Water Quality Control Board are required.
Discussions of several impacts in Section 4.7, “Biological Resources,” of the DEIR—impacts on special-status
reptiles such as northwestern pond turtle and giant garter snake, on tricolored blackbird, and on potential waters of
the United States—are directly related to augmenting the previously proposed expansion of the detention basin.
Therefore, because the proposed project has been revised to no longer include expansion of the detention basin,
the discussions regarding the basin expansion (or effects thereof ) in the DEIR’s project description and in
Impacts HYDRO-2, BIO-3, BIO-4, BIO-6 and UTIL-4, no longer apply. Furthermore, mitigation measures for
Impacts BIO-3, BIO-4, and B10-6, which mitigate potential injury or mortality of the special-status species
mentioned above and short-term impacts on waters of the United States, are no longer necessary and will not be
included in the mitigation monitoring and reporting plan for the project. Because this change in the proposed
project would result in avoidance of the impacts, rather than mitigation of the impact to a less-than-significant
level, the overall project impacts would be less than originally proposed. Section 4 of this document reflects these
changes in the EIR.

The changes to the project description do not necessitate recirculation of the DEIR. CEQA Guidelines Section
15088.5 requires a lead agency to recirculate an EIR for further review and comment when significant new
information is added to the EIR after public notice is given of the availability of the draft EIR but before
certification of the Final EIR. New information added to an EIR is not “significant” unless the EIR is changed in a
way that deprives the public of a meaningful opportunity to comment upon a substantial adverse environmental
effect of the project or a feasible way to mitigate or avoid such an effect that the project proponent declines to
implement. The CEQA Guidelines provide the following examples of significant new information under this
standard:

» A new significant environmental impact would result from the project or from a new mitigation
measure proposed to be implemented.

» A substantial increase in the severity of an environmental impact would result unless mitigation
measures are adopted that reduce the impact to a level of insignificance.

»  Afeasible project alternative or mitigation measure considerably different from others previously
analyzed would clearly lessen the environmental impacts of the project, but the project's
proponents decline to adopt it.

»  The draft EIR was so fundamentally and basically inadequate and conclusory in nature that
meaningful public review and comment were precluded. (Mountain Lion Coalition v. Fish and
Game Com. (1989) 214 Cal.App.3d 1043).

(CEQA Guidelines, § 15088.5, subd. (a).)

Recirculation is not required where the new information added to the EIR merely clarifies or amplifies or makes
insignificant modifications in an adequate EIR. (CEQA Guidelines, 8 15088.5, subd. (b).)

In this case, the elimination of the expansion of the existing detention basin would serve to reduce the project’s
potential for significant adverse environmental effects, as discussed above. No changes have been made to the
proposed project that would result in an increase in environmental impacts over those described in the DEIR.
Therefore, the changes to the project description do not rise to the level of “significant” information requiring
recirculation of the DEIR.
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3 COMMENTS AND RESPONSES TO COMMENTS
ON THE DEIR

This chapter of the FEIR contains comment letters received during the public review period for the DEIR, which
concluded on December 8, 2008. In conformance with Section 15088(a) of the State CEQA Guidelines, written
responses were prepared addressing comments on environmental issues received from reviewers of the DEIR.

3.1 LIST OF COMMENTERS ON THE DEIR

Table 3-1 below indicates the numerical designation for each comment letter received, the author of the comment
letter, the date of the comment letter, and the main issues raised in each comment letter.

3.2 COMMENTS AND RESPONSES ON THE DEIR

3.2.1 MASTER RESPONSES

Several of the comments received on the DEIR raised similar issues. To eliminate redundancy, the master
responses provided below have been prepared to address these common issues. The master responses include the
following:

Master Response 1: Alternatives

Master Response 2: Programmatic versus Project-Level Environmental Review

Master Response 3: Recruitment and Staffing Issues Resulting from the Proposed Project
Master Response 4: Increased Demand for Local Services

Master Response 5: Traffic Issues

vV VY VY VvVYy
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Table 3-1
Comment Letters Regarding the DEIR: Matrix of Comments and Summary of Concerns

Letter
#

Agency

Author(s) of Comment Letter

Date Sent

Summary of Concerns Expressed in the Comment Letter

1

San Joaquin County
Board of Supervisors

Ken Vogel, Chairman

11/23/08

States opposition to the proposed project, and includes a resolution, passed by the
County Board of Supervisors, opposing the project. Lists the following key points of
opposition*:

Public Works: Concerns include increases in travel levels and fees for mitigating
impacts on traffic, regional transportation, and water.

Human Services Agency: Affected programs include General Assistance,
CALWorks and Food Stamps, In-Home Support, Adult Protective Services,
Multipurpose Senior Services, and Child Protective Services.

Health Care Services: Concerns include effects on the County’s ability to recruit
and retain health care/support staff, and the possible need to expand current
health care facilities to accommodate additional state referrals.

Sheriff’s Office: Concerns include increases in coroner’s cases and demand for
public-administrator service; effects on the ability to recruit and retain
correctional officers; budgetary effects of the construction costs of the expanded
jail facility; and ability to staff the facility within 90 days of project completion.

The comment letter states that opposition would cease if all County-requested mitigation
measures requested by San Joaquin County were to be adequately addressed in the FEIR.
The letter includes points of mitigation and their estimated costs.

Health Plan of San

Joaquin

Dale Bishop, M.D., Medical
Director

John Hackworth, Ph.D., CEO

11/10/08

States the following main points of concern regarding the proposed project:

Recruitment and retention of personnel for a facility requiring a huge medical
staff may be difficult in an area already struggling with this issue.

The current physician shortage in many specialty areas may be exacerbated if
training and recruitment are not addressed.

The nationwide shortage of nurses, and higher salaries offered, may pull nurses
away from County facilities and skilled nursing facilities.

The existing shortage of medical technicians, including psychiatric,
pharmacological, and radiologic, may be exacerbated.

Requests a delay in construction until the shortages in funding and staff members for
needed training programs have been addressed.
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Table 3-1
Comment Letters Regarding the DEIR: Matrix of Comments and Summary of Concerns

Letter
#

Agency

Author(s) of Comment Letter

Date Sent

Summary of Concerns Expressed in the Comment Letter

3

Docter & Docter
Realtors

Dana Dodson

11/11/08

States strong opposition to the proposed project, based on the following issues:

¢ Inan already economically challenged area, the proposed project would increase
economic problems.
e Declines in property values approaching 50%.

e The crime rate is increasing.

States that the proposed health care facility would not be among the many reasons
people choose to reside in Stockton.

SJCOG, Inc.

Anne-Marie Poggio-Castillou,
Habitat Planner Technician

11/13/08

Advises that participation in the SIMSCP is voluntary, but if the project applicants
were to decline participation, they would be required to provide alternative
mitigation in an amount and kind equal to that provided in the SIMSCP. Such
payment, however, would not modify requirements that could be imposed by
USACE and the Central Valley RWQCB. A preliminary wetlands map would help
determine jurisdictions.

Requests a copy of the EIR for the proposed project. Outlines the process for
participating in the SIMSCP.

ESA | Community
Development

Brian Grattidge, via Jenny
TeStrake (e-mail)

11/17/08

Briefly expresses concern about traffic impacts for which mitigation has been
determined to be infeasible.

First Industrial Realty
Trust, Inc.

Jenny TeStrake, Investment
Associate

11/17/08

States that because the proposed project would require the use of City services
(specifically water-related services), the project should be required to annex into the
City of Stockton. The proposed project should be required to fund its fair share of
public improvements and services, including the costs of mitigation measures
(farmland, traffic). The project should also pay the City’s public facilities Fees, and
should be treated the same as other projects in the Arch Road corridor.

Stanislaus County
Environmental Review
Committee

Raul Mendez, Senior
Management Consultant

11/17/08

States that the committee has reviewed the proposed project and has no comments at
this time.
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Comment Letters Regarding the DEIR: Matrix of Comments and Summary of Concerns
Le;ter Agency Author(s) of Comment Letter Date Sent Summary of Concerns Expressed in the Comment Letter
8 | San Joaquin County Kenneth B. Cohen 11/24/08 | States that the commenter is attending a meeting to obtain the most current

Health Care Services

information on the proposed project and intends to submit written comments no later
than 12/8/08. The commenter’s present concerns related to manpower shortages,
local impacts, and other issues were previously submitted.

9 | Meyers Nave (Ribach, |Edward Grutzmacher, Attorney 12/8/08 | Appreciates that the federal Receiver is following CEQA in analyses of a 10,000-bed
Silver & Wilson), program, but states that a program EIR for all proposed facilities should have been
Professional law prepared, to evaluate the impacts of siting any given facility in one location rather
Corporation than another. Specific concerns include the following:

e Why is 1,300-1,800 beds considered the “optimal” size?

e How was it determined that seven facilities would be constructed?

e How was the division of facilities—three for northern California and four for
southern California—determined?

e Why is the project objective to locate the project on state-owned land?

e What is the location of the seventh facility? (NOPs have been released for six
facilities.)

10 [Morrison & Foerster | Peter Hsiao 12/8/08 | States that the EIR is not legally adequate under CEQA, for the way it “piecemeals”

LLP, on behalf of the
California Correctional
Peace Officers
Association

CEQA review and for inadequate analysis of project-specific and cumulative
impacts. In this 15-page detailed letter, accompanied by Exhibits A-G, specific
objections include the EIR’s failure to adequately analyze:

e programmatic impacts;

e water supply impacts;

e public utilities impacts from new infrastructure construction (i.e., understatement
of impacts);

o traffic impacts, and failure to require feasible mitigation measures for these
impacts;

e air quality impacts;

e cultural resources impacts;

e impacts and mitigation, improperly deferring analysis of both;
e climate change impacts; and

e cumulative impacts.




G¢ uonesodio?) diysIaAaoay aley) Y)lesH Uoslig BILIojIE)

¥Y13@ 8Y} UO SJUSILLOY) O} SaSUOASaY PUE SJUSWILLOY)

Mva3

Y134 UopO)S Alioed a1eD UjlesH elulojed

Table 3-1
Comment Letters Regarding the DEIR: Matrix of Comments and Summary of Concerns

Letter
#

Agency

Author(s) of Comment Letter

Date Sent

Summary of Concerns Expressed in the Comment Letter

Concludes that, by addressing only project-level impacts, the EIR fails to meet
CEQA’s core informational and public-disclosure requirements. A program EIR
should be prepared and legal deficiencies in this EIR, for this project, should be
corrected.

11

California Department
of Corrections and
Rehabilitation, Facility
Planning, Construction
and Management

Deborah Hysen, Chief Deputy
Secretary

12/8/08

States that, providing that the federal Receiver receives appropriate authority and
funding to proceed with the proposed project, the Receiver should take the following
actions, related to these topics:

Level of Detail of Site Plan: Clarify whether a more focused, detailed EIR should
be prepared once there is an actual site plan; and whether a public review of site
plans will occur.

Development of Alternatives/Need for NCYCC Facility: In the FEIR, provide a
thorough evaluation of the many potential sites, describe how the seven priority
sites were selected, and explain the approach of constructing large medical
facilities as opposed to contracting services or constructing smaller facilities.

Division of Juvenile Justice, Long-Range Planning: Acknowledge that CDCR’s
Division of Juvenile Justice is continuing to evaluate the NCYCC property to
meet its court-ordered obligations.

Conflict with NCRF Project Site: Identify and evaluate in the FEIR other areas
that could be used for construction staging.

Proposed Project Staffing Exceeds Latest Facility Program Statement Draft:
Represent in the FEIR the correct staffing level and evaluate impacts
accordingly.

Mitigation for Additional Lethal Fence: Clarify in the FEIR that the Receiver is

solely responsible for securing an agreement with USFWS and DFG for design
and mitigation of any new lethal fencing to be employed.

12

City of Stockton,
Office of the City
Manager

J. Gordon Palmer, Jr., City
Manager

12/5/08

Reiterates comments of 7/17/08 and 9/11/08, and adds these comments:

The DEIR does not address the City’s conditional requirement for annexation.

The proposed project does not adequately address impacts on City police and fire
services.

The FEIR should address significant environmental impacts on police that would
occur should the site be annexed (provides list of five specific concerns).
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Letter
#

Agency

Author(s) of Comment Letter

Date Sent

Summary of Concerns Expressed in the Comment Letter

A firehouse with four personnel on-site 24/7 would be required by the City’s
general plan, and the proposed project would be responsible for all applicable
costs.

The level of fire service currently available is correctly stated in the DEIR.

The comment letter provides clarifications regarding utilities and
infrastructure/water related to the project description.

The proposed project may need permits for stormwater discharges.
New pump station facilities would be required to install grinders.

The letter states requirements related to existing and proposed water distribution

systems, involving water mains.
The letter states the City’s fair-share formula related to traffic.

Project access beyond one driveway would require further analysis and
justification.

Impact TRAF-4 may need to be revised for accuracy of intersection
configuration.

Mitigation measures for Impact TRAF-4 may need to be supplemented by
alternate mitigation.

Mitigation measures for Impact TRAF-7, related to Austin and Arch Roads,
would contribute to significant and unavoidable cumulative impacts. Further
project mitigation would lessen these impacts.

13

Law Office of Thomas
H. Terpstra, on behalf
of San Joaquin County

Thomas H. Terpstra, Attorney

12/8/08

States that the DEIR is incomplete and inadequate because it lacks the following
elements:

a description of the approval process for the proposed project;
justification for and consistent treatment of CPR as a “state agency”;

a NEPA analysis;

a list of necessary federal, state, and local permits and entitlements;

a complete and accurate project description;

an adequate impacts analysis and mitigation for loss of agricultural lands;
an adequate analysis of growth-inducing impacts;

an adequate and accurate analysis of traffic impacts;
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Comment Letters Regarding the DEIR: Matrix of Comments and Summary of Concerns

Letter
#

Agency

Author(s) of Comment Letter

Date Sent

Summary of Concerns Expressed in the Comment Letter

e an adequate air quality analysis;
e an adequate analysis of the impacts on County services;
o alternatives related to other potential project sites; and

o alternatives related to possibilities other than seven facilities and their sites,
particularly regarding the possibility of providing services on a single site.

Suggests redrafting and recirculating the DEIR, with the above-mentioned flaws
rectified. The letter packet, which includes the letters listed below as attachments,
includes County agency comments on the NOP, for reference.

San Joaquin County Harry Islas, Senior Planner 12/3/08 | States the following concerns:
Community . . . .
Development e lack of rationale for following the state process instead of NEPA;
Department (attached o lack of analysis of alternative sites outside of San Joaquin County, given the
to Terpstra letter [#13]) nature of the cumulative impacts;
¢ lack of a single-site alternative analysis;
o the need for the proposed project to be developed where the many cumulative
impacts can be effectively mitigated,;
e an inadequate analysis of growth-inducing impacts; and
o applicability of the San Joaquin County General Plan to the project site, because
the site’s zoning is consistent with the general plan.
San Joaquin County Mark Hopkins, Environmental 11/26/08 | States the County permits, standards, specifications, and fees that would be required
Department of Public | Coordinator of the proposed project. Makes numerous comments regarding the following topics:
Works (attached to Traffi
Terpstra letter [#13])  [lramc
o Utilities
e Solid waste
e Flooding and stormwater
San Joaquin County Joseph E. Chelli, Director 11/25/08 | Provides comments related to the following topics:

Human Services
Agency (attached to
Terpstra letter [#13])

e Children’s services
e Income maintenance (application and receipt of public services)
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Letter
#

Agency

Author(s) of Comment Letter

Date Sent

Summary of Concerns Expressed in the Comment Letter

e Aging and community services

Attachment A specifies costs of services.

San Joaquin County, | Manuel Lopez, County 11/17/08 | Recommends that the County Board of Supervisors approve a resolution opposing
Office of the County | Administrator the proposed project. The letter is concerned with financial impacts on several
Administrator County agencies providing community services:
(attached to Terpstra .
letter [#13]) e Department of Public Works
e Human Services Agency
e Health Care Services Agency
e Sheriff’s Office
Attachment A lists the “items” that the County knows about the proposed facility;
Attachment B states the possible impacts and related costs to the County.
San Joaquin County Sheriff’s Transition Team 11/4/08 | States impacts on the County Jail Expansion Project, under the categories of
Sheriff’s Office personnel and construction.
(attached to Terpstra Other adverse effects discussed in the letter are related to traffic and increased
letter [#13]) .
service demands.
Under “Perceived Inaccuracies and Corrections to the DEIR,” the letter addresses
information related to competition from the County and omitted information, the
latter specifically concerned with public services and population and housing.
14 | City of Stockton Fire | Ronald L. Hittle, Fire Chief 11/17/08 | States that the proposed project would be required to provide a new firehouse,
Department staffed with four firefighters day and night, if the site were annexed into the City of
Stockton.
States that public fees and community district facility fees may be required if the site
were annexed.
States that the assessment of existing levels of service to the project site is correct.
15 |Local Resident Raul Sanchez 12/5/08 |Requests information about the availability of qualified personnel to staff the

proposed facility and existing County facilities.

Asks whether the lethal electrified fence would kill a person if he or she touched it.
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Comment Letters Regarding the DEIR: Matrix of Comments and Summary of Concerns
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16 |Public Hearing Manuel Lopez, County 11/10/08 | States that $105 million worth of direct impacts would occur to County services and

Testimony

Administrator for San Joaquin
County

facilities. States that the proposed project would degrade County facilities and
service levels.

17

Public Hearing
Testimony

Bill Goodwin, Local Resident

11/10/08

Suggests that some of the funding of the program be spent on local jails and
educational programs.

Recommends that some of the funding be invested in County hospitals and ankle
bracelets for furloughed prisoners.

Suggests that some of the funding be directed toward mental health medicines and
counseling services.

18

Public Hearing
Testimony

Michael Selling, San Joaquin
County Public Works and
Training

11/10/08

States that the proposed project would be subject to a traffic impact mitigation fee
and a regional transportation fee.

States that Austin Road would need to be widened from Arch Road to the proposed
entrance, frontage improvements along Austin Road would be required, and a traffic
signal would be needed at the intersection of Arch Road and Austin Road.

States that the proposed project would require an encroachment permit from the
County and that inspection fees are assessed.

States that the proposed project would need to detain stormwater on-site and that a
hydrology study would be required to demonstrate achievement of this requirement.

19

Public Hearing
Testimony

Douglas Wilhoit, CEO of the
Greater Stockton Chamber of
Commerce

11/10/08

States opposition to the proposed project and expresses concern that the public
participation was inadequate.

20

Public Hearing
Testimony

Cynthia Clays, San Joaquin
County Human Resources

11/10/08

Expresses concerns that the proposed project would significantly affect recruitment
of qualified personnel to staff County positions.
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21 |Public Hearing Scott Seamons, Regional Vice 11/10/08 | Voices concern that the medical personnel needed to staff the proposed facility
Testimony President for the Hospital Council would adversely affect the ability of medical care facilities to employ adequate staff
of Northern and Central to maintain acceptable levels of service, and suggests using some of the funds to
California increase educational and training programs.
Also expresses concern that removing inmate patients from regional hospitals to the
proposed medical facility would result in budgetary losses at the hospitals.
22 | Public Hearing Bill Goodwin, Local Resident 11/10/08 | Recommends the use of solar panels to reduce emissions of global greenhouse gases.
Testimony
23 | Public Hearing Rosalio Estrada, Local Resident 11/10/08 | Generally states the opinion that the CEQA document is inadequate.
Testimony Recommends investing more of the funds into educational programs rather than
capital improvements.
24 | Herum/Crabtree Steven A. Herum, Attorney at 12/4/08 | In addition to opining on the CEQA process and the meaning of CEQA in general

Attorneys, on behalf of
the Greater Stockton
Chamber of Commerce

Law

based on interpretations of case law, raises the following concerns:

e correlation of adverse air quality impacts to resultant adverse health effects,

o failure to satisfy Appendix F (Energy Conservation) of the State CEQA
Guidelines,

o deficient evaluation of the proposed project’s direct and indirect impacts on
global warming,

o factually inaccurate evaluation of municipal utilities,

o failure to correlate traffic impacts to the predicted regional distribution of
employees,

o deficient evaluation of growth-inducing impacts,

o lack of supporting evidence in the evaluation of impacts on agricultural resources
and mitigation measures to reduce significance levels,

e deficient discussion of alternatives, and

e post-hoc CEQA analysis driven by political and bureaucratic momentum behind
the proposed project.
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25 |U.S. Army Corps of Zachary Simmons, Regulatory 12/30/08 | Explains USACE jurisdiction over waters of the United States and its authority to
Engineers, Sacramento | Project Manager regulate the discharge of dredged or fill material into jurisdictional waters. Provides
District, Regulatory instructions on how to determine the lateral extent of USACE jurisdiction. Suggests
Branch that the range of alternatives include a project that avoids impacts on jurisdictional
wetlands and waters.
26 |California Department | Tom Dumas, Chief, Office of 1/16/09 |Provides many detailed comments related to the following topics:
of Transportation Metropolitan Planning .
o travel forecast assumptions, methods, and results;
e providing a copy of the DEIR to the San Joaquin Valley Air Pollution Control
District;
o traffic operations pertaining to SIM7 analysis at State Route 99 and Arch Road in
the traffic impact study; and
o evaluation of traffic operations in the DEIR for the Existing Plus Approved
Projects, Highway Capacity Manual analysis, and mitigation measures
27 |Local Resident Dana Dodson 9/11/08 | Expresses concern related to the project’s affect on Stockton’s current economic
difficulties as well as the affect on local property values
Notes:

CDCR = California Department of Corrections and Rehabilitation; CEQA = California Environmental Quality Act; City = City of Stockton; County = San Joaquin County; DEIR = draft
environmental impact report; DFG = California Department of Fish and Game; EIR = environmental impact report; FEIR = final environmental impact report; NCRF = Northern California Re-
entry Facility; NCYCC = Northern California Youth Correctional Center; NEPA = National Environmental Policy Act; NOP = notice of preparation; SJICOG = San Joaquin Council of
Governments; SUIMSCP = San Joaquin County Multispecies Habitat Conservation Plan; USACE = U.S. Army Corps of Engineers; USFWS = U.S. Fish and Wildlife Service

Source: Data compiled by EDAW in 2009




MASTER RESPONSE 1: ALTERNATIVES

Several comments addressed the alternatives analysis in the DEIR. The following issues were among those raised
in these comments:

» The EIR limited its consideration to alternatives on the overall project site.
» The EIR should have considered sites throughout the state because the project is not geographically limited.

» The project objectives, such as requiring facilities to be proximate to a sizable job base and on state-owned
land, overly narrow the scope of the alternatives analysis and preclude consideration of off-site alternatives.

» The EIR improperly limited its discussion to alternatives that could be accomplished on state-owned property.
As a state agency, CPR could acquire other sites using eminent domain.

» The alternatives analysis was overly narrow because CPR had previously committed to facilities ranging in
size from 1,300 to 1,800 beds, making the EIR a post hoc rationalization for a decision already made.

» The EIR limited its consideration of the overall need for 10,000 beds to seven facilities.

This master response addresses the concerns listed above, describes CEQA’s requirements with respect to an
EIR’s alternative analysis, and describes the purpose behind CEQA’s requirement that an EIR identify and
evaluate alternatives to a proposed project. This master response provides background into the Receiver’s court-
ordered mandate and the Receiver’s decision-making process regarding the need to develop 10,000 new medical
and mental health care beds for inmates within California’s correctional system. The circumstances giving rise to
the need for additional prison health care facilities in California are unprecedented and present unique challenges,
both in complying with U.S. District Court orders to bring California’s prison health care system into
constitutional compliance as soon as practicable, and in conducting environmental review of the new health care
facilities. For the reasons explained below, the DEIR’s alternative analysis fully complies with CEQA by
describing a range of reasonable alternatives to the proposed project that would feasibly attain most of the basic
project objectives, but would avoid or substantially lessen any of its significant effects.

Background
The Court-Ordered Establishment of the Receivership

In 2001, a group of California inmates filed a class action lawsuit in the U.S. District Court for the Northern
District of California against officials of CDCR (then the California Department of Corrections), alleging, among
other things, that the State of California’s provision of medical care at all state prisons violated the Eighth
Amendment of the U.S. Constitution, which prohibits cruel and unusual punishment (Plata v. Schwarzenegger,
No. C01-01351 TEH [E.D. Cal.] [Plata]) (See Appendix B). In response to the suit, CDCR agreed to enter into a
consent decree and to implement comprehensive medical care policies and procedures at all of its institutions. The
district court ordered CDCR to implement the policies and procedures on a staggered basis until statewide
constitutional compliance had been achieved.

CDCR was unable to achieve constitutional compliance. In 2004, court appointed experts submitted a report to
the district court, which found an “emerging pattern of inadequate and seriously deficient physician quality in
CDCIR] facilities.” (Plata v. Schwarzenegger, Findings of Fact and Conclusions of Law Re: Appointment of
Receiver, p. 3 [“Findings of Fact”].) The experts concluded that CDCR’s failure to implement the required
remedies had placed prisoners “at serious risk of harm or death.” (Ibid.) The expert’s reports were essentially
uncontested in court.

EDAW California Health Care Facility Stockton FEIR
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Following evidentiary hearings, on October 3, 2005, the Honorable Thelton E. Henderson, judge of the U.S.
District Court for the Northern District of California, issued findings detailing a long history of constitutional
violations in the state’s prison health care system and the state’s failure to comply with remedial orders. Judge
Henderson found, among other things that:

By all accounts, the California prison medical care system is broken beyond repair. The harm
done in this case to California’s prison inmate population could not be more grave, and the threat
of future injury and death is virtually guaranteed in the absence of drastic action. The Court has
given defendants every reasonable opportunity to bring its prison medical system up to
constitutional standards, and it is beyond reasonable dispute that the State has failed. Indeed, it is
an uncontested fact that, on average, an inmate in one of California’s prisons needlessly dies
every six to seven days due to constitutional deficiencies in the system. This statistic, as awful as
it is, barely provides a window into the waste of human life occurring behind California’s prison
walls due to the gross failures of the medical delivery system.

It is clear to the Court that this unconscionable degree of suffering and death is sure to continue if
the system is not dramatically overhauled. Decades of neglecting medical care while vastly
expanding the size of the prison system has led to a state of institutional paralysis. The prison
system is unable to function effectively and suffers a lack of will with respect to prisoner medical
care.

(Findings of Fact, pp. 1-2.)

Based on the unprecedented and ongoing crisis in the state’s prison health care system and the apparent inability
of the state to address that crisis, the court determined to impose “the drastic but necessary remedy of a
Receivership in anticipation that a Receiver can reverse the entrenched paralysis and dysfunction and bring the
delivery of health care in California prisons up to constitutional standards” (Findings of Fact, p.2).

On February 14, 2006, Judge Henderson appointed a federal Receiver to take control of the delivery of medical
services to prisoners confined by CDCR in California. Receiver J. Clark Kelso was appointed by the district court
in January 2008 to replace former Receiver Robert Sillen. Since the establishment of the Receivership for the
Plata v. Schwarzenegger case, the Receiver’s task has been coordinated with three other major class actions
against the California prison system: Perez v. Tilton, No. C 05-05241 JSW (N.D. Cal.), related to dental care;
Coleman v. Schwarzenegger, No. CIV S-90-0520 LKK JFM (E.D. Cal.) (Coleman), related to mental health; and
Armstrong v. Schwarzenegger, No. C94-2307 CW (N.D. Cal.), related to the Americans with Disabilities Act. As
described in the DEIR, several joint orders in the Coleman, Perez, and Plata cases approved various coordination
agreements between the representatives of the three health care class actions. These agreements create a number
of efficiencies and allow the Plata Receiver to assume responsibility for direct oversight of various shared
functions of the medical, dental, and mental health care programs. Among other areas of coordination, the
Receiver is tasked with assuming the lead role in the implementation of the contracting, information technology
and pharmacy operations serving the medical, dental, and mental health programs. The Receiver is also tasked
with coordinating construction efforts. It is expected that other orders will be issued in the future to ensure further
coordination and effective implementation of the courts’ remedial efforts. Please see Appendix B for documents
related to these court cases.

The district court charged the Receiver with the “monumental and critical task of bringing the level of medical
care provided to California’s...inmates up to federal standards.” (Order Appointing Receiver, pp. 1-2.) The
district court vested with the Receiver the “duty to control, oversee, supervise, and direct all administrative,
personnel, financial, accounting, contractual, legal and other operational functions of the medical delivery
component of the CDCR.” (Id. at p. 2.) Through his management of the prison health care delivery system, the
Receiver’s goals are to restructure day-to-day operations and develop, implement, and validate a “new,

California Health Care Facility Stockton FEIR EDAW
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sustainable system that provides constitutionally adequate medical care to all class members as soon as
practicable.” (Ibid.)(emphasis added)

To that end, the district court’s order required the Receiver to develop a detailed plan of action to bring
California’s prison health care delivery system up to constitutional levels. Pending development of the plan of
action, the Receiver was to undertake “immediate and/or short term measures designed to improve medical care
and begin the process of restructuring and development of a constitutionally adequate medical health care delivery
system” (Order Appointing Receiver:2). The Receiver also must file bimonthly progress reports with the district
court (Order Appointing Receiver:3). Given that the Receivership is “unprecedented in scope and dimension,” the
court found that “flexibility will be an important element in ensuring its effectiveness.” Accordingly, the court
retained the authority to modify the order as necessary to assure the effectiveness of the Receivership and to
eventually return authority over the prison health care system back to the state (Order Appointing Receiver:9).

Background: The New Medical Health Care Facilities

The State of California has long recognized a shortage in adequate sub-acute services and mental health care
facilities to meet inmate/patient needs. As found by the federal district court in the Plata case, “one of the reasons
the State was incapable of implementing the original stipulated remedy is that the CDCR either completely lacked
the basic infrastructure necessary to implement the remedy, or where such infrastructure was in place, it was
wholly dysfunctional. The Receiver must now create a functional infrastructure in virtually every key area of
operations.” (Plata v. Schwarzenegger, supra, Order Re: (1) Receiver’s May 2007 Preliminary Plan of Action and
Motion for Order Modifying Stipulated Injunction and Orders Entered Herein, and (2) Plaintiff’s Motion for
Order Directing Receiver to Comply with April 4, 2003 Order Etc.)

Despite efforts of various state task forces, numerous state studies and reports (including CDCR and state
legislature reports), and Special Sessions of the Legislature, California has not instituted any effective response to
the worsening overcrowding and lack of adequate infrastructure crisis in its prisons. (Plata v. Schwarzenegger,
supra, Receiver’s Report on Overcrowding, p. 2.) For instance, in June 2006, Governor Schwarzenegger
convened a special session of the legislature to discuss a request from the governor for an almost $5.8 billion
bond package to finance prison construction projects. Of that $5.8 billion, $500 million was to be spent on new
prison hospitals. (Economist.com, “Packing them in: Gross Overcrowding has Led to a Sky-High Recidivist Rate.
Will Money Help?” (Aug. 10, 2006))The legislature, however, did not pass the bond.

As a result of legislative inaction, in fall 2006 the Receiver commenced planning for 5,000 multipurpose medical
beds, with the hope that they would be operational within the next 3-5 years. Coordination with the Special
Master in the Coleman case resulted in the determination that an additional 5,000 beds should be planned for
mental health care patients (CPR 2006:26). To help assist with pre-construction and construction management
services for the new inpatient beds, the Receiver acquired the services of the joint venture URS-Bovis Lend
Lease. Vanir Construction Management was also hired to help plan and construct upgrades of existing facilities,
mainly for outpatient beds.

On November 15, 2007, the Receiver filed a first draft of the California Prison Health Care Receivership
Corporation (CPR, Inc.) Prison Medical Care System Reform Plan of Action (Plan of Action), as required by the
federal court order, setting forth a road map for the changes necessary to bring the delivery of medical care in
California’s prisons up to constitutional levels. The plan explained the need for 10,000 new beds; namely, the
10,000 beds would be needed to help implement Goal F of the draft Plan of Action, which was to “[c]reate new
clinical and administrative space to provide a safe environment for staff and patients based on the new clinical
process redesign and on projections of future bed capacity” (CPR 2007a: Goal F).

The draft Plan of Action also contained several voluminous appendices of supporting documentation for the
10,000-beds proposal. Among supporting documents was a report by Abt Associates and Lumetra that
documented the burden of chronic disease and physical and cognitive functioning on the current CDCR
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prisoner/patient population (CPR 2007b). The Abt Associates and Lumetra report, along with Navigant
Consulting’s report on mental health, serve as a basis for planning the medical bed space to accommodate
CDCR’s prisoner/patient population through 2017. The reports document that CDCR does not have adequate
clinical, administrative, and housing facilities to support constitutionally adequate health care in both present and
future inmate populations (CPR 2007c:77).

Following public comment on the first draft Plan of Action, on March 11, 2008, the Receiver released a draft
Strategic Plan for public comment. The draft plan included improvement to health care facilities at the 33 existing
CDCR facilities and expansion for up to 10,000 new medical and mental health beds. Following extensive public
comment, workshops, and coordination with the federal district court and plaintiffs in the class actions against the
state’s prison system, the Receiver finalized his plan to bring the prison health care system into constitutional
compliance in a document titled Turnaround Plan of Action. The Plan was filed on June 6, 2008. These
documents can be located on the CPR website (as of FEIR publication): http://www.cprinc.org/receiver_tpa.aspx.

The Turnaround Plan of Action contains six goals to focus the Receiver’s efforts for bringing the prison health
care delivery system up to constitutional standards (CPR 2008a:iv):

(1) Ensure timely access to health care services.

(2) Improve the medical program.

(3) Strengthen the health care workforce.

(4) Implement quality assurance and continuous improvement.
(5) Establish medical support infrastructure.

(6) Provide health care and health care—related facilities.

Developing 10,000 new patient beds is a core component of goal 6—to provide health care and health care—
related facilities (CPR 2008a:27). As explained in the Turnaround Plan of Action (CPR 2008a:25) [emphasis
added]:

The facilities available for providing health care services within CDCR are woefully inadequate. Through
years of neglect, the facilities have long since passed the time when modest investments could remedy the
problem. We are dealing not with deferred maintenance, but with some facilities that are literally falling
apart. In addition, investments in health care facilities have significantly lagged behind growing inmate
populations, so much so that available clinical space is less than half of what is necessary for daily
operations.

The only cost-effective remedy is to improve and/or build new administrative and clinical facilities at
each of CDCR’s 33 prison locations to provide local health care services. These facilities will generally
include clinical treatment space, medical administrative space, medical storage space and other medical
support spaces such as pharmacy, medical records and laboratories.

In addition to these local facilities, CDCR needs to establish seven regional long-term care centers at
existing CDCR institutions with administrative, clinical and housing facilities to serve up to 6% of
CDCR’s inmate population who have long-term medical and/or mental health needs. Approximately
three-quarters of the housing at these centers will consist of open dormitory quality housing for patient-
inmates with functional impairments or chronic conditions requiring ready access to health care services.

The philosophical framework behind plans for new prison health care facilities is grounded in the reason for the
federal court’s intervention: the current delivery of medical and mental health services to inmates does not meet
minimum constitutional standards. The court’s intervention requires that every aspect of delivering health and
mental health services help fulfill the objective of returning inmates to conditions that prepare them to return to
general custody, or to be released in the community once their commitments have been satisfied.
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The rationale behind determining that up to seven new facilities are required is based on studies completed
regarding the total number of medical and mental health beds needed as well as an ideal facility size for optimum
management and service delivery. As part of the planning efforts for the new medical and mental health beds,
URS-Bovis Lend Lease Joint Venture prepared an options report setting forth a recommended framework for
developing new health care facilities. The options report considered four site models: a one-site model, a three-
site model, a five-site model, and a “regionalized” seven-site model (URS-Bovis Lend Lease Joint Venture
2008:33-37).

After considering the four different site models, the options report recommended implementing the regionalized
seven-site model (URS-Bovis Lend Lease Joint Venture 2008:ii). The report explained that compared to the other
site models, the regionalized seven-site model would afford greater opportunities to share and blend medical and
mental health services and resources; would allow for more manageable service and staffing size; and would
provide for smaller, more compact campuses for greater/closer access by staff and patients to campus treatment
and support services (URS-Bovis Lend Lease Joint Venture 2008:36). The report noted that sites could be
distributed around the state at existing prisons or other selected locations (URS-Bovis Lend Lease Joint Venture
2008:36). It also stated that, depending on available sites and/or land for the proposed health care facilities, one or
more of the 1,500-bed units could be co-located on a single site, but that the management of each must be
substantially independent (URS-Bovis Lend Lease Joint Venture 2008:ii). The report also looked at a smaller
number of facilities as an option, i.e. three or five facilities with a larger number of beds than the seven facility
model. These sites were not ideal, from the perspective of management and staffing challenges and service
delivery given the distance between the residential units and the treatment center. As explained below, a single
site housing all seven facilities or 10,000 beds would be infeasible.

Planning details for the health care facilities, including the type and number of beds, are still being considered. As
the Receiver’s planning teams examine various functional needs for the system in greater detail, they suggest
modifications; the 1,500-bed recommendation is approximate. A 1,500-bed facility is sufficiently large to
function as a stand-alone facility that does not rely on management by outside entities. It allows medical and
mental health patients sufficient access to a full staff (a high percentage of mental health patients need medical
care and vice versa thus making co-location cost efficient). Thus, a health care facility could be co-located with a
prison, but would not rely on the prison for management. It could also be located on a site where there is no other
prison. A facility with substantially fewer than 1,500 beds would result in inefficient utilization of the full
complement of administrative, medical, and security staff services. A facility with substantially more than 1,500
beds could create operational challenges because of its size and staffing needs (Glass, pers. comm., 2009).

As a point of comparison, a query was made regarding the sizes of hospitals and skilled nursing facilities in
California. Note that the health care facilities are neither hospitals nor skilled nursing facilities, but they provide
similar services. The search conducted was not exhaustive. It appears that the largest facility in California is the
Laguna Honda Hospital in San Francisco, with 1,457 beds (Hospital-Data.com 2009). Cedars-Sinai Medical
Center in Los Angeles has 1,004 beds and the USC Medical Center has 800 beds (Kowalczyk, as cited
in.Isnare.com_2009). It was difficult to definitively determine the largest skilled nursing facility in California, but
the largest in Los Angeles appears to be the Los Angeles Jewish Home for the Aging, with 819 beds (Herman
2005, as cited in Allbusiness.com 2009).

One of the biggest challenges for the Receiver has been—and continues to be—determining potentially feasible
locations on which to build the medical care facilities. A total of 10,000 beds at one location was considered;
however, it was determined that such a facility would be infeasible for two reasons: (1) the inability to staff a
facility of that size in one location, and (2) and the inefficiency of transporting inmates from all over the state to
one location, which would result in delayed health care services and, most likely, greater vehicle miles traveled
and air quality impacts, rather than to facilities that could be located closer to the originating prison (URS-Bovis
Lend Lease Joint Venture 2008). Instead, as documented in CPR’s options report, a regionalized approach
utilizing seven facilities spread throughout the state, each with approximately 1,500 beds, would have the
advantage of allowing the facilities to be large enough to be independent (i.e., not rely on any other facility for

EDAW California Health Care Facility Stockton FEIR
Comments and Responses to Comments on the DEIR 3-16 California Prison Health Care Receivership Corporation



management) while also being able provide a full continuum of housing and treatment services (URS-Bovis Lend
Lease Joint Venture 2008).

Preliminary sites for the seven facilities under consideration were the California State Prison, Los Angeles
County, in Lancaster; the California Men’s Colony in San Luis Obispo; the California Institution for Men in
Chino; the Richard J. Donovan Correctional Facility in San Diego; the Duel Vocational Institution in Tracy; the
California Medical Facility in Vacaville; and the Fred C. Nelles Youth Correctional Facility in Whittier (CPR
2006:29). Since then, the list has been refined and altered as a result of site investigations. During the week of
August 20, 2007, site visits to four potential locations in northern California were completed by staff members
from the URS-Bovis Lend Lease Joint Venture, CDCR’s Office of Facilities Management, the Governor’s
Assembly Bill (AB) 900 strike team, the California Department of Health Care Services, and the Office of the
Receiver. A second set of visits to locations in southern California was conducted during the week of September
11, 2007, and a third set of visits in central California occurred during the week of September 24, 2007. The sites
currently under CEQA review include, San Diego, Vacaville, Folsom, Ventura and Chino. Other sites being
considered include, but are not necessarily limited to, Whittier, Norwalk and San Bernardino.

In reviewing the potential sites, CPR staff members identified those posing the fewest environmental and other
constraints, particularly cost, to the construction of the medical and mental health bed projects. See Appendix C
for the list of sites visited. Because the facilities would need to be staffed by a large number of highly trained
medical professionals (up to 1,500 for the proposed project), they would need to be located near large urban areas.
Rural areas do not have the sufficient population to staff medical facilities with as many beds as proposed,
keeping in mind that each facility would be as large (in terms of the number of beds) as any operating in
California today. In addition, CDCR’s experience in hiring correctional officers included difficulty in retaining
correctional officers in rural areas, which may be an issue with medical staff as well This is further supported by
various comments on the DEIR, such as comment 2-1, expressing concern that even in a metropolitan area such
as Stockton—which can draw on a population of nearly 55,000 health care professionals (see page 4.11-2 of the
DEIR)—the proposed project would draw away medical professionals and leave a shortage at other medical
facilities in the community.

Another factor considered in the facility siting process was the very nature of urban areas, where the facilities
must be located to address the employment issues. In urban settings, there is a tendency for perceived or actual
land use conflicts between a secured facility and the surrounding population. Although communities often build
up around prisons (e.g., Folsom, San Quentin, Chino, and Vacaville, where residential development has moved
closer and closer to existing state prisons), it is more difficult to site a new prison facility or other large
institutional uses on a location that is vacant and unused for such a use. Prison facilities are typically labeled
“locally unwanted land uses” (LULUS). Thus, to reduce the potential for land use conflicts, CPR found it most
efficient to locate the health care facilities on properties already dedicated to incarceration-related uses. CPR
explored sites with existing or previously used state prison (or similar) facility uses if those sites had additional
land available for the project, and sufficient infrastructure, where possible.

These pragmatic criteria also serve to minimize adverse environmental impacts. Because these sites are already
developed with prison or similar uses, they are not likely to support a host of environmental resources, at least not
in comparison with sites on vacant land, which could support native biological habitat or farmland. (In California,
it is rare to find vacant land that is neither habitat nor farmland.) At the same time, this criterion limits the number
of sites that would support a project of this type. Not only has CPR identified what it believes to be the sites that
meet these criteria; upon further study, it has had to eliminate some sites and look for other sites because of
constraints such as infrastructure limitations, flooding, land use conflicts, easements, or other environmental
concerns. There are few fallback sites based on these criteria. None of the comments received on the DEIR
identify any specific alternative sites.

The CHCF Stockton project site was selected as a potential location to house one of the Receiver’s proposed
health care facilities for several reasons:
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» The site already serves an incarcerated population. A prison reentry facility for adult males has been approved
to reuse a former women’s prison to the immediate north. Operating juvenile detention facilities are located
on the site to the south. The proposed project would reuse an existing, but no longer operating, campus within
a juvenile detention facility. Except for a relatively small area owned by the state and used for farming, the
proposed project would entirely reuse an existing developed property. In other words, the facility would be
placed on a site dedicated to detention facilities, reusing the site of a facility no longer in operation.

» The number of inmates who are from the San Joaquin Valley is rapidly growing, which makes Stockton a
logical location in terms of locating the facility near an inmate/patient’s home to ease in family visits (Bailey
and Hayes 2006:13).

» Because the property is already developed and owned by the state, siting the facility at the Northern
California Youth Correctional Center (NCYCC) site would be more efficient, less disruptive, and more cost
effective, and would result in fewer environmental impacts than siting the facility on a vacant or non-state-
owned site.

(See also Appendix C).

With this background in mind, this master response considers the adequacy of the alternatives analyzed in the
DEIR.

Sufficiency of the EIR’s Alternative Analysis

According to the State CEQA Guidelines, an EIR must “describe a range of reasonable alternatives to the project,
or to the location of the project, which would feasibly attain most of the basic objectives of the project but would
avoid or substantially lessen any of the significant effects of the project and evaluate the comparative merits of the
alternatives” (Section 15126.6[a]). An EIR should also describe the lead agency’s rationale for selecting the
alternatives considered and briefly identify alternatives rejected as infeasible and why (Section 15126.6|[c]). The
discussion of alternatives must include sufficient information about each alternative to allow “meaningful
evaluation, analysis, and comparison with the proposed project” (Section 15126.6[d]).

The purpose of CEQA’s requirement that an EIR identify and evaluate alternatives to a project arises from
CEQA'’s fundamental statutory policy that “public agencies should not approve projects as proposed if there are
feasible alternatives or feasible mitigation measures available which would substantially lessen the significant
environmental effects of such projects” (Public Resources Code, Section 21002 [emphasis added]; Citizens of
Goleta Valley v. Bd. of Supervisors [1990] 42 Cal.3d 553, 564 [Goleta]). As stated in Section 15126.6 of the State
CEQA Guidelines:

(b) Purpose. Because an EIR must identify ways to mitigate or avoid the significant effects that a project
may have on the environment (Public Resources Code Section 21002.1), the discussion of alternatives
shall focus on alternatives to the project or its location which are capable of avoiding or substantially
lessening any significant effects of the project, even if these alternatives would impede to some
degree the attainment of the project objectives, or would be more costly.

CEQA does not prescribe fixed rules governing the type of alternatives to a project that should be analyzed, and
the nature of alternatives varies depending on the context of the project being analyzed. As expressed by the
California Supreme Court: “CEQA establishes no categorical legal imperative as to the scope of alternatives to be
analyzed in an EIR. Each case must be evaluated on its facts, which in turn must be reviewed in light of the
statutory purpose” (Goleta: 566). Ultimately, as specified in the State CEQA Guidelines, the nature and scope of
the alternatives to be discussed in an EIR are governed by the rule of reason, and an EIR must “set forth only
those alternatives necessary to permit a reasoned choice” (Section 15126.6[f]). Concurrently, the alternatives must
“be limited to ones that would avoid or substantially lessen any of the significant effects of the project,” and the
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alternatives must be selected and discussed “in a manner that will foster meaningful public participation and
informed decision making” (Section 15126.6[f]).

In this case, the DEIR evaluated the “No Project (No Development) Alternative” (Section 7.4.1); the “Reduced
Footprint Alternative” (Section 7.4.2); the “Reduced Intensity Alternative” (Section 7.5.3); and a combination of
the Reduced Footprint and Reduced Intensity Alternatives (Section 7.5). The DEIR also described alternatives
that were considered but rejected as infeasible, or because they would not avoid or substantially lessen the
significant adverse effects of the project, and therefore were not analyzed in detail. These alternatives included an
off-site alternative (Section 7.3). The DEIR’s discussion of alternatives included sufficient information to allow
evaluation, analysis, and comparison with the proposed project. Each of the alternatives evaluated in the DEIR
would substantially lessen or avoid some of the significant environmental impacts of the proposed project
(Section 7.5).

Is this a “reasonable range” of alternatives? This question is driven largely by the project under consideration.
For instance, in the context of a retail facility with the objective of developing big-box stores on a certain site to
provide certain goods to a community, the types of alternatives discussed may include different locations in the
market area, provided that attainment of the other sites is feasible. Alternatively, or additionally, the alternatives
may include a reconfiguration or redesign of the project (e.g., a different footprint), and/or different types of uses
(e.g., eliminating a big-box facility in favor of smaller shops), or different intensity of uses (e.g., a larger or
smaller shopping center). Depending on the circumstances surrounding the proposed development, including
economic, environmental, legal, social, and technological factors, these alternatives could potentially be feasible
alternatives that attain most of the project’s objectives. So long as the number of alternatives is not excessive, the
range of alternatives would be reasonable. On the other hand, a wastewater treatment expansion project, with the
objective of meeting community growth objectives, would entail a very different range of project alternatives than
a retail project. For instance, the alternatives evaluated would not be likely to include an off-site alternative
because the treatment plant could not be moved without moving sewer lines that serve it, which would probably
be infeasible. Nor would a housing development project be a feasible alternative to the treatment plant.
Alternatives that attain basic objectives might be limited to the footprint and effluent treatment quality from the
plant, and nothing else; yet this would be reasonable, given the project under consideration.

In the case of this project, as a matter of necessity, the Receiver’s consideration of the proposed project and the
potential alternatives have been guided by the U.S. District Court’s determination that the entire California prison
health care system violates the Eighth Amendment to the U.S. Constitution. The Receiver’s team determined that
10,000 new beds are required to bring the medical and mental health care system up to constitutional standards.

Section 21154 of the California Public Resources Code prescribes that “[w]henever any state agency, board, or
commission issues an order which requires a local agency to carry out a project which may have a significant
effect on the environment, any [EIR] which the local agency may prepare shall be limited to consideration of
those factors and alternatives which will not conflict with such order” [emphasis added]. Although Section 21154
applies to state orders to local agencies, not federal orders to state entities, the reasoning behind CPR’s selection
of alternatives is the same: the Receiver’s decision whether to pursue the proposed project and the selection of
alternatives must not conflict with the court-ordered mandate to bring California’s prison health care system up to
constitutional levels as soon as practicable.

Based on substantial evidence, at this time 10,000 new medical and mental health care beds are ultimately needed
to achieve compliance with the U.S. District Court’s orders. Further, a regional approach in which seven medical
and mental health facilities of approximately 1,500 beds each would be distributed throughout the state (four in
southern California and three in northern California) would be the most effective manner in which to locate those
beds. The court has agreed, in Order Approving Receiver’s Turnaround Plan of Action issued in the Plata case on
June 16, 2008 (Turnaround Plan Approval Order), that achieving the goals set forth in the Receiver’s Turnaround
Plan of Action, including the development of 10,000 health care beds located at seven facilities throughout the
state, is “necessary to bring California’s medical health care system up to constitutional standards,” and the court

California Health Care Facility Stockton FEIR EDAW
California Prison Health Care Receivership Corporation 3-19 Comments and Responses to Comments on the DEIR



was “satisfied that the objectives and action items identified in the plan will help the Receivership achieve those
six goals” (Turnaround Plan Approval Order:3-4) [emphasis added].

At the same time, it is recognized that the Receiver’s plan is “a living document” and must be updated or
modified as necessary throughout the Receivership (Turnaround Plan Approval Order:4). The Receiver continues
to assess whether the recommended 10,000 new beds remain necessary. The Receiver, in response to California’s
budget deficit, most recently offered several downsized versions of his plan, including an alternative that would
provide 5,000 medical beds only and no mental health beds. In large part, there is an immediate need and long-
term need, and plans will likely be adjusted best on the best available information.

10,000 new beds are ultimately needed for mental and medical health care needs because CDCR neither planned
for nor provided adequate medical beds for disabled prisoners, aged inmates, and prisoners who need sheltered
living because of medical or health care conditions (Updated Need Analyses:27). Thus, although circumstances
may change, at this time it appears that each of the health care facilities identified as needed in the court-approved
Turnaround Plan of Action must be placed somewhere. As described above, CPR staff members, after much
consideration and debate, selected sites that appear to be preliminarily feasible sites; among them is the NCYCC
site in San Joaquin County. The CEQA review process of the sites currently being considered by the Receiver
might reveal that one or more of the sites is not in fact a feasible or advisable site for a proposed health care
facility. Thus, no one particular site must be approved.

The Receiver and CPR staff members continue to evaluate planning details and other means to reduce impacts of
the various health care projects on communities in which they would be located, and impacts on the environment,
to the fullest extent feasible. Nevertheless, the Receiver is constrained in selecting potential alternatives to the
proposed project given the lack of potentially feasible sites for the projects (as described above) and the need to
site up to seven new facilities throughout the state as soon and as efficiently as practicable.

CEQA does not set a specific number or range of alternatives that is necessary to constitute a legally adequate
range of alternatives. The reasonableness of the range of alternatives varies from case to case depending on the
project under review. In this case, the alternatives presented in the DEIR represent a reasonable range of
alternatives under the circumstances. Each of the alternatives presented would substantially reduce or avoid some
of the project’s otherwise significant environmental effects. Each is potentially feasible, and each would meet
most of the basic project objectives. The alternatives presented in the EIR were selected and discussed in a
manner that fosters meaningful public participation and will enable informed decision making by the Receiver.

Specific Comments Received Regarding Alternatives

Some specific comments received on the DEIR stated that off-site alternatives should be evaluated. As described
above, CPR is already considering health care facility projects on the state-owned sites that CPR considers viable
and that would attain most of the basic project objectives. As described in the DEIR (Section 7.3.1), CPR
considered an off-site alternative to the CHCF Stockton project, but determined that it would be infeasible.

Some comments suggest that CPR, acting in a role of a state agency, could use eminent domain to acquire an
alternative site. This is true; however, it is unclear what environmental advantages this would have. If the
alternative site were located in an urban area, such a “solution” would result in impacts similar to those associated
with the proposed project (e.g., traffic, air quality) but would also be likely to displace existing uses. Further, it is
unlikely that an ideal site, one already used for incarceration purposes, would be identified. If the alternative site
were located in a nonurban area, substantial amounts of either habitat or farmland would likely be affected (and
employment issues would emerge). Although the proposed project also affects these resources to a limited degree,
it would reuse a developed site, thereby minimizing effects on habitat values and agricultural land conversion.
Further, land acquisition, including eminent domain, is expensive and time consuming, and using this option
would not necessarily be a feasible method of fulfilling the mandate of ensuring constitutionally adequate health
care as soon as practicable. A typical eminent domain process is:
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1. “Initial contact by government agency to express interest in the property;
2. Appraisal of the property, including improvements, by agency retained appraiser;

3. Offer to purchase the property is made to the owner, together with summary of appraisal upon which offer to
purchase is made;

4. Notice of public hearing to adopt "resolution of necessity" to acquire property by eminent domain;
5. Public hearing is held to adopt "resolution of necessity™ to acquire the property by eminent domain;
6. Eminent domain case is filed in court and served on property owner;

7. Deposit by agency of the probable amount of just compensation is paid into court and motion by agency for
early possession of the property;

8. Discovery (i.e., depositions and document production) takes place in eminent domain action, and both the
property owner and government hire appraisers to determine "fair market value™ of the subject property;

9. The property owner and government exchange their respective appraisers' reports;
10. Final settlement offers and demands are exchanged (about 20 days before trial);

11. If settlement cannot be reached, trial of the eminent domain action takes place before a jury whose job it is to
determine "fair market value" of the subject property;

12. Jury returns verdict and judgment is entered;
13. Government pays judgment within 30 days following entry of judgment and title to subject property is

transferred to the government by the court.” (The California Eminent Domain Handbook,
www.eminentdomainlaw.net/procedures.html, 2009)

Eminent domain can take years. Real lives are at stake; the Receiver does not have the luxury of time.

None of the comments questioning the EIR’s focus on on-site alternatives address the specific environmental
effects that would be reduced or avoided by adopting a particular alternative site. In determining what alternatives
to include in an EIR, a lead agency must bear in mind the statutory purpose behind the requirement that an EIR
identify and evaluate project alternatives: “to avoid or substantially lessen any significant effects of the project”
(State CEQA Guidelines, Section 15126.6). (See also, e.g., Mann v. Community Redevelopment Agency [1991]
233 Cal.App.3d 1143, which stated that there was no need to study a proposed alternative that varied the size of
project components because it was not shown to be environmentally superior.) In this case, because the CHCF
Stockton site is largely developed and would reuse a site that is no longer in operation, the potential
environmental effects of the proposed project would be less than if the facility were located on previously
undisturbed land or far from an urban area in which staff members could reside. The comments have not
identified another site that would meet most of the basic project objectives and substantially lessen or reduce any
of the proposed project’s significant environmental effects.

The comments also have not addressed the overall adequacy of the alternatives analysis. It is true that the
objectives somewhat narrow the selection of alternatives to consider; however, the basic purpose of the project is
to provide constitutionally adequate health care to state prison inmates. The reasonable range of alternatives that
meet the project’s purpose, and the reasonable objectives that support the purpose, is not voluminous. The EIR, by
identifying those alternatives that would attain most of the project objectives but reduce environmental impacts,
does what CEQA requires it to do (State CEQA Guidelines, Section 15126.6[a]).
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Other comments stated that the project’s objectives were overly narrow. The project objectives are not improperly
narrowly tailored; instead, they are consistent with CPR’s court-ordered objective to bring California’s prison
health care system up to a constitutional level of care as soon as practicable (Order Appointing Receiver:2). The
range of alternatives available for consideration in the EIR is more restricted than those that might be available for
a typical development project because of the unique nature of the health care facilities required to serve inmates.
These facilities cannot necessarily be built anywhere.

As noted, because of the urgency of the court’s mandate to provide health care to inmates/patients that meets
constitutional standards, CPR has focused efforts on existing state correctional facilities, thereby avoiding the
need to acquire private land or take eminent domain action, a process that could take years and cost substantially
more in terms of time and money to pursue. Siting the facility on state land, particularly with existing CDCR
facilities, would be more efficient, less disruptive, and more cost effective, and all other things being equal, would
result in fewer environmental impacts because the facility would be developed on an already disturbed site.

The project objectives, moreover, are not dispositive; they are only one factor CPR may consider in deciding
whether to reject an alternative. (See Section 15124[b] of the State CEQA Guidelines, which states that objectives
*“aid the decisionmakers in preparing findings or a statement of overriding considerations, if necessary” [emphasis
added].) The project’s objectives, as drafted, would not prevent CPR from adopting one of the alternatives
presented if it determined that such alternative would be feasible and would avoid or substantially lessen any of
the significant adverse effects of the project. The alternative need only attain most of the basic objectives of the
project (State CEQA Guidelines, Section 15126.6[a] [emphasis added]).

Some comments also stated that, by narrowing the alternatives, the EIR is a post hoc rationalization for a decision
already made. Although the Receiver has great incentive to move swiftly—Ilives are being lost and the federal
court has ordered that the system be fixed—the CEQA process and its requirements are being fully followed. In
that spirit, the Receiver will consider the project and the adequacy of the EIR before deciding whether or not to
approve the proposed project. The Receiver is still examining several sites and is preparing EIRs on CHCF sites
proposed in Vacaville, Folsom, San Diego, Ventura, and Chino, in addition to the site in Stockton. Some projects
may be approved, others may not. There has been no commitment made to approve the project.

Lastly, with regard to alternatives to the identified need for the 10,000 beds, please refer to Master Response 2,
“Programmatic versus Project-Level Environmental Review.” As explained in that master response, CEQA does
not require the Receiver to first evaluate the identified need for 10,000 new beds in a single programmatic EIR.
(See, e.g., Stand Tall on Principles v. Shasta Union High School Dist. [1991] 235 Cal.App.3d 772, which states
that an EIR evaluating “all potential sites in a site selection process” may “prove too cumbersome and yield little
of value given its lack of focus.”) Because a single program-level CEQA analysis is not required, alternatives to
the identified need for 10,000 beds do not need to be identified.

For these reasons, the DEIR’s alternatives analysis satisfies CEQA.
MASTER RESPONSE 2: PROGRAMMATIC VERSUS PROJECT-LEVEL ENVIRONMENTAL REVIEW

Some commenters questioned whether CPR should have prepared a program EIR for the anticipated statewide
development of 10,000 new health care facility beds (5,000 medical, 5,000 mental health), as opposed to project-
specific EIRs for the individual proposed health care facilities that would house those beds. This master response
explains the requirements under CEQA with respect to programmatic environmental review, as well as case law
applying those requirements. For the reasons set forth below, CEQA did not require preparation of a program EIR
in connection with the identified need for 10,000 new beds. CPR has fully complied with CEQA in preparing a
project-specific EIR for the proposed project.

The statutory provisions of CEQA, found within the Public Resources Code at Section 21000 et seq., and the
State CEQA Guidelines, found within Title 14 of the California Code of Regulations at Section 15000 et seq.,
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authorize lead agencies to prepare various types of EIRs, depending on the circumstances of a particular project,
to render the environmental review as efficient and useful as possible. The types of EIRs available to lead
agencies under CEQA are:

project EIRs (Section 15161 of the State CEQA Guidelines),
EIRs as part of general plans (Section 15166),

master EIRs (Section 15175-15179.5),

program EIRs (Section 15168),

staged EIRs (Section 15167),

subsequent EIRs (Section 15162), and

supplements to EIRs (Section 15163).

Yy vV VvV VY VY VvYY

The EIR types listed above “are not exclusive” (State CEQA Guidelines, Section 15160). The various types of
EIRs allow agencies to tailor their environmental analysis to avoid piecemealing or segmenting environmental
review by chopping a project up into two or more segments, each with a potential environmental impact, which
cumulatively could have greater environmental consequences. The different types of EIRs also allow agencies to
avoid needless redundancy and duplication. By choosing the most appropriate form of EIR, lead agencies can
effectively analyze the foreseeable consequences of a proposed project, including cumulative impacts (State
CEQA Guidelines, Section 15160).

Here, CPR determined that the most effective type of EIR for the CHCF Stockton (as well as other potential
health care facilities) is a “project EIR.” A project EIR is the “most common type of EIR” and “examines the
environmental impacts of a specific development project” (State CEQA Guidelines, Section 15161). Consistent
with Section 15161, this EIR focuses primarily on the changes in the environment that would result from the
project and examines all phases of the project, “including planning, construction, and operation.”

Another type of EIR available to lead agencies under CEQA is a “program EIR.” As stated in Section 15168(a) of
the State CEQA Guidelines, a program EIR:

may be prepared on a series of actions that can be characterized as one large project and are related either:
(1) Geographically, (2) As logical parts in the chain of contemplated actions, (3) In connection with
issuance of rules, regulations, plans, or other general criteria to govern the conduct of a continuing
program, or (4) As individual activities carried out under the same authorizing statutory or regulatory
authority and having generally similar environmental effects which can be mitigated in similar ways.
[emphasis added]

In many circumstances a program EIR is a useful and flexible tool in which to conduct CEQA review (see e.g., In
re Bay-Delta Programmatic EIR Coordinated Proceedings [2008] 43 Cal.4th 1143). In this case, however, as
explained below, a program EIR evaluating the potential development of 10,000 new medical/mental health care
beds throughout the state was neither necessary nor advisable.

CEQA Does Not Require CPR to First Prepare a Program EIR
Applicable Case Law and Statutory/Regulatory Authority

The decision whether to prepare a program EIR, as opposed to a project EIR, is within the lead agency’s
discretion. (See Al Larson Boat Shop, Inc. v. Bd. of Harbor Com. [1993] 18 Cal.App.4th 729, 741, which states
that a program EIR is an “optional procedure to review in one document a “series of actions that can be
characterized as one large project,”” quoting Section 15168[a] of the State CEQA Guidelines.) Under Section
15165 of the State CEQA Guidelines, a program EIR is required only “[w]here individual projects are, or a
phased project is, to be undertaken and where the total undertaking comprises a project with significant
environmental effect.” Similarly, as also stated in Section 15165, “Where an individual project is a necessary
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precedent for action on a larger project, or commits the lead agency to a larger project, with significant
environmental effect, an EIR must address itself to the scope of the larger project.”

The requirements set forth in Section 15165 of the State CEQA Guidelines are frequently expressed as prohibiting
agencies from “piecemealing” or “segmenting” a project by splitting it into two or more segments (Bozung v.
Local Agency Formation Com. [1975] 13 Cal.3d 263, 283-284 [former Section 15169 of the State CEQA
Guidelines, now Section 15165]). Section 15165 of the State CEQA Guidelines ensures “that environmental
considerations do not become submerged by chopping a large project into many little ones, each with a potential
impact on the environment, which cumulatively may have disastrous consequences” (Lighthouse Field Beach
Rescue v. City of Santa Cruz [2005] 131 Cal.App.4th 1170, 1208; Sierra Club v. West Side Irrigation Dist. [2005]
128 Cal.App.4th 690, 699-700 [West Side Irrigation District]; EI Dorado County Taxpayers for Quality Growth
v. County of El Dorado [2004] 122 Cal.App.4th 1591, 1599; Berkeley Keep Jets over the Bay Com. v. Bd of Port
Comrs. [2001] 91 Cal.App.4th 1344, 1358).

Where, however, one project “is not deemed part of a larger undertaking or a larger project, the agency may
prepare one EIR for all projects, or one for each project, but shall in either case comment upon the cumulative
effect” (State CEQA Guidelines, Section 15165). The question here is whether the proposed CHCF Stockton is
part of a larger project with significant environmental effects, or whether it is a stand-alone project for which a
program EIR may, but not must, be prepared. As explained below, the proposed project is an independent project,
separate and apart from the other potential health care facility projects, justifying individual project-level
environmental review. This is true even though the proposed project is part of a larger scheme to add up to 10,000
new beds to the medical and mental health care system for California’s prisons.

CEQA permits an agency to focus an environmental document solely on one part of what is arguably a larger
scheme (here, the identified need for 10,000 new beds) where that project has independent utility that justifies its
separate processing and approval (Del Mar Terrace Conservancy, Inc. v. City Council of the City of San Diego
[1992] 10 Cal.App.4th 712 [Del Mar Terrace]). In Del Mar Terrace, the Court of Appeal upheld an EIR that
treated as the “project” at issue one freeway segment within a long-term, multisegment regional plan to expand
the freeway system throughout San Diego County. In other words, the freeway segment had independent utility,
separate and apart from the larger regional freeway expansion project. Because the segment at issue would serve a
viable purpose even if the later segments were never built, the court found no problem with the agency’s focus on
that limited project (Del Mar Terrace:728-729).

Section 15165 of the State CEQA Guidelines captures the concept of independent utility in providing that
“Iw]here one project is one of several similar projects of a public agency, but is not deemed a part of a larger
undertaking or a larger project, the agency may prepare one EIR for all projects, or one for each project, but shall
in either case comment upon the cumulative effect” (West Side Irrigation District:690, 699).

In West Side Irrigation District, the Court of Appeal rejected challenges to two negative declarations that
analyzed agreements between two irrigation districts for the transfer of water to the City of Tracy. Tracy needed
the water to accommodate buildout of its general plan. Specifically, the city’s 1993 general plan called for an
increase in population from 33,500 to nearly 130,000 over a 20-year period, and City of Tracy officials
anticipated that the city would need at least 29,000 acre-feet per year (afy) of water to accommodate that growth.
The West Side Irrigation District and the Banta-Carbona Irrigation District each had excess water supply because
of reduced demands from decreasing constituencies. The City of Tracy entered into an agreement with the West
Side Irrigation District to transfer 2,500 afy of water (with an option for an additional 2,500), subject to CEQA
compliance. The agreement further provided that the district would act as lead agency. Tracy entered into a
similar agreement with Banta-Carbona. Both districts prepared initial studies and negative declarations in
conjunction with the agreements (West Side Irrigation District:694-697).

The Sierra Club sued, arguing that this arrangement resulted in improper segmentation, and that the two
assignments were actually a single project whereby the City of Tracy accepted an assignment of 10,000 afy of
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water. The Sierra Club argued that a single environmental document should have been prepared for the transfers.
The court disagreed. It held that the “rule prohibiting segmentation of a CEQA project does not apply here
because the assignments are two separate projects independent of each other.” As evidence of this independence,
the court noted, among other things, that neither transfer was contingent upon the other and that they could be
implemented independent of the other (West Side Irrigation District:699).

Applicability to the Proposed Project

Here, each proposed health care facility, including the proposed project, has independent utility separate and apart
from the other facilities, irrespective of any similarities of project objectives, operation, and staffing needs. The
construction and operation of the proposed project, for example, is not dependent on the construction and
operation of any other proposed health care facility projects, nor would constructing or operating CHCF Stockton
necessitate the development of any other prison health care facility. The proposed project would supply much-
needed care to inmates even if it were the only healthcare facility constructed for the prison health care system
The proposed projects are also, by necessity, geographically separated. .

Further, although the Receiver has identified an overall goal to develop 10,000 new beds, that goal could very
well change as the Receiver continues to reevaluate and implement measures to bring the state’s prison medical
health care up to constitutional standards. The Receiver may determine that only three, as opposed to seven,
facilities should be built if mental health beds are redacted from the plan. The Receiver and the federal courts will
continue to evaluate whether 10,000 new beds are necessary to bring the state’s prison health care system up to
constitutional levels. (See page 4 of the Plata Turnaround Plan Approval Order, which states that the Turnaround
Plan for Action is “a living document” and must be updated or modified as necessary throughout the
Receivership; see also CPR 2009.) In addition, it is unclear whether funding will become available in the near
future to construct all or a portion of the 10,000 beds, given the state budget crisis and other factors. Although the
Receiver has identified a shortage in health care beds and concluded that 10,000 new beds are necessary to bring
the state’s prison medical and mental health care system up to constitutional levels, the goal of 10,000 beds is
flexible and subject to change until the federal court determines that California’s prison health care system
complies with the U.S. Constitution.

Because the proposed CHCF Stockton is independent from the other proposed health care facilities, the DEIR’s
project description is not deficient for describing the proposed project as an individual facility, as opposed to
describing and analyzing the project as the development of 10,000 new beds at up to seven locations throughout
the state.

The court’s decision in Christward Ministry v. County of San Diego (1993) 13 Cal.App.4th 31 (Christward I1) is
on point. In that case, the Court of Appeal upheld an EIR for a proposed landfill expansion against the petitioner’s
claim that the “project” at issue was not merely the expansion of one facility, but the setting of solid-waste
management policy on a countywide scale. The court held that “the law does not require that a single EIR be
prepared for all of the trash projects in North County or that a County-wide EIR be prepared” (Christward 11:45).
The court reasoned that although San Diego County was concurrently considering other trash projects, those
“*projects are being processed through the appropriate state and local agencies, regardless of the proposed landfill
expansion, and are not dependent on the landfill expansion’” (Christward I1:41). The other landfill projects were
also uncertain (Christward 11:45). Citing City of Del Mar favorably, the court concluded that San Diego County
was not guilty of piecemealing its environmental review because the other solid-waste projects were independent
of the landfill expansion project at issue (Christward 11:46; see especially footnote 5).

The same is true here. As described above, each health care facility has utility independent of the other potential
facilities justifying its independent environmental review. The Receiver has not approved projects on any of the
specific sites currently being considered. As CEQA review is completed for each, as funding is identified, and as
the demand for beds evolves, projects may be approved on some sites and not others. Other sites may be
proposed, or some or all of the sites currently identified may be all that is needed. Like Christward I, in which
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the landfill expansion project was arguably part of a larger need for waste disposal projects, here CEQA does not
require all the possible health care facility projects to be analyzed in a single program EIR. The Receiver did not
impermissibly piecemeal or segment the health care projects in preparing project-level EIRs for those projects
(Christward 11:46).

Preparation of a Program EIR Would Be Inappropriate Given the Circumstances Surrounding
the Identified Need for 10,000 Medical and Mental Health Care Beds

The State CEQA Guidelines (Section 15168[a]) use the term “program” to mean:

a series of actions that can be characterized as one large project and can be related either: (1)
Geographically, (2) As logical parts in the chain of contemplated actions, (3) In connection with the
issuance of rules, regulations, plans, or other general criteria to govern the conduct of a continuing
program, or (4) As individual activities carried out under the same authorizing statutory or regulatory
authority and having generally similar environmental effects that can be mitigated in similar ways.

The health care facilities being considered by the Receiver arguably do not fit any of the four criteria for “related”
activities, for the reasons described below.

» The health care facilities would not be related geographically because they are proposed for specific sites
dispersed throughout the northern and southern portions of the state. This dispersion reflects the state’s
demographics and helps ensure access to a qualified pool of staff. (See Master Response 1, “Alternatives,”
explaining why the projects must be geographically separated.)

» The proposed facilities are not logical parts in a chain of contemplated actions because the facilities could be
built simultaneously and are otherwise not integral to each other.

» Although the Receiver has identified a need for 10,000 new beds, the 10,000 beds are not being proposed in
connection with the issuance of general criteria or rule to govern a continuing program. Rather, each proposed
facility would be independently managed. (See page ii of Option Report: The Framework for the
Development of the New California Health Care Facilities, which concluded that management of the health
care facilities must be substantially independent.) There is no court order or rule, moreover, mandating the
approval and construction of 10,000 beds at any specific location. As noted above, the Receiver’s plan is
flexible and subject to change. Once prison health care standards are up to constitutional levels, control of the
state prison health care system will revert back to the state.

» Although the health care facility projects are proposed to be carried out under the same authority (i.e., CPR),
the projects would not necessarily have similar environmental effects that could be mitigated in similar ways
(see Section 15168[a][4] of the State CEQA Guidelines). Rather, the potential adverse environmental effects
of each facility would be unique to its location, infrastructure constraints, traffic conditions, and so on. The
impacts would therefore largely differ by location. It should be noted that the Receiver is currently
considering facilities on state-owned property at the following locations:

» this project site (San Joaquin County), in an area surrounded by farmland;

» Folsom State Prison, in an area surrounded by urban development and a major river;
»  Vacaville, on property surrounded by hillsides/open space and urban development;
* Ventura County, on property that is developed and surrounded by agriculture;

*  Whittier, on a site surrounded by dense development;

* Chino, on a site surrounded by urban development; and

» San Diego, on undeveloped land.

Even if a program EIR were arguably a type of EIR that could be prepared for the various proposed health care
projects, preparation of a program EIR would have been unpracticable and wasteful. Given the urgent need to
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bring the state’s prison health care system up to constitutional standards, spending the 2-3 years anticipated to be
necessary to prepare and certify a program EIR would have unreasonably delayed compliance with the federal
district court’s order—even assuming that the program EIR would not be not challenged in court. Litigation over
the program EIR could have forestalled the CEQA review and development of site-specific projects for years. The
Receiver has been ordered to bring California’s prison health care system up to constitutional standards “as soon
as practicable” (Order Appointing Receiver:1-2). Preparation of a program EIR could have interfered with the
Receiver’s court-ordered mandate.

Further, because the environmental effects of any health care facility proposed by the Receiver will be evaluated
in its own CEQA document, a program EIR evaluating placement of up to 10,000 beds would be unnecessary and
redundant. (See Stand Tall on Principles v. Shasta Union High School Dist. [1991] 235 Cal.App.3d 772, which
stated that an EIR evaluating “all potential sites in a site selection process” may “prove too cumbersome and yield
little of value given its lack of focus.”) Because the projects would not collectively have cumulative impacts given
their geographic distribution, there would be no utility, from an environmental perspective, in combining
environmental review of the projects into a single document. (See San Joaquin Raptor/Wildlife Rescue Center v.
County of Stanislaus [1994] 27 Cal.App.4th 713, 733, which stated that because a sewer project would be a
foreseeable future project contributing to cumulative impacts, an EIR for a development project was deficient for
not containing an analysis of the “combined environmental effects” of the development project and the sewer
expansion.) Additionally, because the Receiver is constantly reassessing whether the various components of his
Turnaround Plan of Action are required and whether constitutional levels of care could be achieved alternatively,
a program EIR evaluating alternatives to the 10,000-bed program would be of little value.

It would have been unrealistic for the Receiver to prepare a program EIR for the 10,000 beds in order to evaluate
every potentially feasible site upon which the various health care facilities could be located; environmental review
would have been premature. The State CEQA Guidelines (Section 15004[b]) explain that “[c]hoosing the precise
time for CEQA compliance involves a balancing of competing factors. EIRs and negative declarations should be
prepared as early as feasible in the planning process to enable environmental considerations to influence project
program and design and yet late enough to provide meaningful information for environmental assessment.”

The issue revolves around the appropriate timing for environmental review: When along the continuum of project
development does a proposal trigger mandatory CEQA analysis? Here, at the time that the need for 10,000 beds
was identified, that need was only a generally defined goal. The Receiver determined that environmental review
would be premature if it were prepared before potentially feasible sites were selected on which the various
proposed projects could potentially be constructed; and before the details of the health care facilities were
sufficiently defined so that the EIR(s) could provide meaningful information to the Receiver for a final
determination as to whether to approve a proposed health care facility. As the California Supreme Court recently
observed, “CEQA review was not intended to be only an afterthought to project approval, but neither was it
intended to place unneeded obstacles in the path of project formulation and development” (Save Tara v. City of
West Hollywood [2008] 45 Cal.4th 116, 137 [Save Tara]; Pala Band of Mission Indians v. County of San Diego
(1998) 68 Cal.App.4th 556 [preparing an EIR for the placement of future waste disposal facilities would have
been premature prior to site selection].)

The Receiver’s decision to prepare project-level EIR’s does not conflict with the California Supreme Court’s
recent decision in Save Tara. There, the City of West Hollywood granted two nonprofit community housing
developers an option to purchase and redevelop city property with low-income senior housing. The city granted
the option to support the developers’ application for a federal redevelopment grant. Before and after the federal
grant was approved and the option granted, city officials made numerous public statements and several
indications of irrevocable support for the project, including substantial financial assistance. Specifically, the
California Supreme Court held that the city should have prepared an EIR for the project because the
“[c]ircumstances surrounding City’s approval of the agreements confirm City’s commitment to the...project”
(Save Tara:141). Despite the final agreement’s inclusion of a condition granting the city discretion over CEQA
matters, the city’s “public announcements..., its actions... preparing to relocate tenants from the property, its
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substantial financial contribution to the [private] project, and its willingness to bind itself, by the...draft
agreement, to convey the property if the developer ‘satisfied” CEQA’s ‘requirements, as reasonably determined
by the City Manager,’ all demonstrate that City committed itself to a definite course of action regarding the
project before fully evaluating its environmental effects” as prohibited by CEQA (Save Tara:143).

In contrast to Save Tara, the Receiver has not committed to building facilities on any of the sites currently being
considered, and a specific funding source has not been determined. Further, as the Receiver’s plans for bringing
prison health care up to constitutional standards evolve, substantial changes to addressing care in the prison
system could occur. Indeed, the Receiver is currently contemplating the development of only three new prison
health care facilities, as opposed to seven (Rochester 2009). The Receiver continues to evaluate whether 10,000
new beds are actually needed, depending on the changing political and budgetary landscape. Although substantial
information about the objective to develop 10,000 new health care beds has been developed, that information and
analysis was enough only to determine the potential feasibility of the various health care projects and to outline
the basic elements of the health care facility template; this information was not sufficient to approve or proceed
with CEQA review evaluating the placement of all 10,000 beds in a single document.

Summary

In summary, because the proposed project has independent utility, CEQA does not require it to be evaluated along
with the other potential health care projects, which collectively could house up to 10,000 new health care beds.
Preparing a program EIR was reasonably rejected because of the urgent nature of the proposed project, namely, to
assist in alleviating the unconstitutional medical conditions that currently exist in the California prison system.
Preparation of a program EIR would have also been premature given the lack of knowledge at the time about the
potential sites. Without selecting potentially feasible sites on which the various proposed projects could
potentially be constructed, and without sufficiently defining the details of the health care facilities, a program EIR
would not have provided meaningful information to the Receiver. For all these reasons, the Receiver did not
violate CEQA in deciding to prepare a project-specific EIR for the CHCF Stockton project, rather than a program
EIR evaluating the placement of up to 10,000 new beds throughout the state.

MASTER RESPONSE 3: RECRUITMENT AND STAFFING ISSUES RESULTING FROM THE PROPOSED
PROJECT

Several commenters on the DEIR raised concerns related to a potential decrease in the ability of local health care
providers and the county sheriff department to retain and/or recruit qualified staff members. These comments
generally described a situation in which local staff members would leave their current positions to work for the
proposed CHCF Stockton. Many commenters associate the positions generated by the proposed project with
higher compensation than currently available to local staff members in their current positions. Several
commenters also pointed out existing difficulties in recruiting qualified staff, especially those in the health care
field, and suggested that the proposed project would add to this problem. The comments did not identify a direct
or indirect physical change to the environment related to the staffing needs of the project, or related to the
potential for the project to draw employees from existing facilities.

CEQA is concerned with a project’s economic or social effects when such effects may lead to foreseeable adverse
physical changes to the environment. (CEQA Guidelines, § 15131, subd. (a) [“[e]conomic or social effects of a
project shall not be treated as significant effects on the environment”]; see also CEQA Guidelines, Section 15382;
CEQA Guidelines, Appendix G). As set forth in the DEIR (p. 4.12-6), an impact related to public services is
considered significant if project implementation would:

“result in the need for new or physically altered government facilities, the construction of which
could cause significant environmental impacts to maintain acceptable service ratios, response
times, or other performance objectives.”
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As disclosed in the DEIR, the potential project-generated increase in demand for medical and correctional staff
would not require new or expanded facilities because the number of positions for medical professionals and
correctional officers, including both open and filled positions, would not change as a result of the proposed
project (the project has the potential to increase demand for staffing, not demand for service). The proposed
project is different from those projects, such as a residential development, that generate the need for additional
public services and facilities by locating residents to a new area serviced by a city or county. The proposed project
would therefore not result in a physical change in the environment related to the need for public services. (DEIR,
Section 4.12.4; see also Master Response 4). Although the potential social and economic effects associated with
staffing the proposed CHCF Stockton facility would not lead to physical changes in the environment (and
therefore need not be analyzed in the EIR), in recognition of the importance of staffing retention and recruitment
issues to the local community, the following information regarding CPR’s recruitment efforts is provided.

As a preliminary matter, it is worth noting that the unemployment rate in San Joaquin County is 15.1 percent as of
January 2009, approximately 50 percent higher than the statewide unemployment rate of 10.1 percent. (Cal.
Employment Development Department, Jan. 2009, Maps of Unemployment Rates and Jobs, available at:
http://www.calmis.ca.gov/file/Ifmonth/If_geomaps.pdf (as of FEIR publication)). Both these rates (the county’s
and state’s) are alarmingly high, and are a reflection of the severe recession hitting the state and country. The
proposed project would add an estimated 3,000 new well-paying jobs to the community. The budget for
construction of CHFC-Stockton is significant, and its anticipated operational payroll is well in excess of $100
million per year. By adding well-paying jobs to the community, the proposed project would enhance the tax base,
bring clientele for existing restaurants and retail merchants and create customer base for new businesses. If
anything, given the high unemployment rate in San Joaquin County (and the nation), the creation of new jobs
would benefit the county, not hurt it.

With respect to staffing, although there is a national and statewide shortage of certain categories of health care
workers, the CPR has, and will continue, to take steps necessary on a local basis to alleviate the shortage,
including any shortages affecting the City of Stockton and San Joaquin County. For instance, CPR plans to
recruit doctors and nurses primarily on a state, national, and international basis in order to avoid overreliance on
the local labor pool. To assist in these efforts and in light of the short-term shortage for qualified staff (assuming a
shortage, in fact, exists), the Receiver intends to support international professionals in obtaining H-1B visas (a
nonimmigrant visa for persons with specialty occupations lasting up to six years) if other recruitment efforts do
not result in sufficient staffing. The CPR also intends to avoid undue reliance on the local labor market by
focusing recruitment efforts on physicians who have recently completed residency programs and recently
graduated nurses, rather than experienced workers currently employed in the community and who may already
have a vested interest in staying with their existing company based on seniority and other retirement benefits.

Moreover, CPR is working to expand educational programs from which to recruit future staff, and has already
entered into discussion with various schools. For instance, the Receiver’s office is in discussion with several
community colleges regarding joint initiatives to enhance employment pools. Approaches under consideration
include:

» Augmenting program budgets to support additional nurse instructors;

» Providing instructors if none are available;

» Creating apprenticeship programs;

» Exploring 20/20 programs (work half-time, go to school half-time);

» Including CDCR facilities in training clinical rotations so that students understand the correctional facility
work environment.
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The Receiver’s staff has progressed significantly in negotiations with Southwestern College in San Diego
regarding programs to address needs in southern California. The parties are now negotiating an agreement to
implement a pilot program in the 2009-2010 academic year at Southwestern College that will include clinical
rotations at the RJD Correctional Facility in San Diego and an expanded curriculum including education specific
to nursing in correctional facilities.

The Receiver’s staff has also had many communications with the officials of the Los Rios Community College
District about potential collaborative efforts. In conjunction with Los Rios, the staff has also met with Sutter
Health officials, who, in partnership with Los Rios, have developed a successful program that graduates 90 nurses
per year. Sutter’s approach may serve as a model for the Receiver’s office should it elect to initiate a regional
training center. In addition, the Receivers staff has met with Napa State Hospital, the Health Care Professionals
Consortium, the Department of Industrial Relations, and the Department’s Division of Apprenticeship Standards,
including the Joint Apprenticeship Committee for Psychiatric Technicians.

It is important for local communities to understand that certain categories of medical personnel needed for the
proposed project would not compete with local hospitals. For instance, hospitals do not employ psychiatric
technicians and do not employ large numbers, if any, Licensed Vocational Nurses (LVNSs), those who provide
routine patient care. An LVN is usually trained for a year or more in anatomy, physiology, and patient care,
differing from the Registered Nurse (RN), who has several more years of advanced science and frequently a four-
year education. Once education is completed, the LVN must also do supervised work prior to applying for
licensure. Many would argue that the LVVN is one of the hardest of workers, though most receive about half the
salary of an RN, approximately 24-48,000 US dollars (USD) per year. Many LVNs decided to achieve their RN
after a few years of work, to take on more challenging work or to have a higher salary. The proposed project
would also employ internal medicine doctors and not compete with local health care facilities for specialists.
Specialty medicine would instead be provided under temporary contract/reimbursement arrangements with local
providers.

It is also important to note that California has taken considerable steps to overcome its shortage of RNSs.

Governor Arnold Schwarzenegger, in 2005, established the California Nurse Education Initiative, which has made
great strides in addressing California’s shortage of registered nurses (RNs). Funding for the program was renewed
in the 2006-2007 California budget. As a result of the program, 10,900 RNs are anticipated to be added to the
workforce from initiation of the program (2005) to 2010, reducing the projected nursing shortage by 25%. The
program consists of expanding the educational capacity at California Community Colleges (including a $90
million public-private partnership investment); expanding educational capacity in the California State University
Bachelors and Masters programs; opening new University of California nursing programs at the Bachelors,
Masters, and Doctoral levels; creation of a nursing education loan program to incentivize nurse teachers; and
development of rural clinical programs to expand education in medically underserved areas of the state (UCSF
2007 and Center for Health Professionals 2009).

Some comments stated that CPR would compensate medical professionals at rates higher than typical medical
facilities, which, according to the commenters would entice local medical professionals to leave their current jobs
for a job at the proposed facility. This is not true. Salaries for RNs, nurse practitioners, physicians and other job
classifications would be comparable to local salaries for the same job categories. On October 17, 2006, Judge
Thelton Henderson issued an order to waive state law related to establishment of salaries. The waiver allowed the
Receiver to adjust salaries for certain classifications of medical personnel. Classifications included RNs, Nurse
Practitioners, Physicians and Chief Medical Officers, among others. The waiver was granted in light of
undisputed evidence that compensation for medical personnel at CDCR facilities was far too low, resulting in
extreme vacancy rates.

RNs working for CDCR were previously paid 20-40% below market, and supervising nurses were paid up to
57% below market. At the time, CDCR institutions faced a statewide vacancy rate of 20% for primary care
positions, including 30% at six prisons, 50% at two prisons and 90% at one prison, with salary levels cited as a
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primary cause. (United States District Court for the Northern District of California, Marciano Plata, et al, v.
Arnold Schwarzenegger, No. C01-1351 THE, Class Action, Order Re: Receiver’s Motion for a Waiver of State
Law.) Salaries for RNs, nurse practitioners and physicians have since been raised to a more competitive range
consistent with current market rates and vacancy rates for the salary-adjusted positions have declined. (Hagen
2009).

Despite increases in wages to current market rates, recruitment to correctional facilities continues to present
certain obstacles. For instance, many medical professionals decline correctional facility opportunities due to a
perceived stigma among their peers associated with correctional work. Others are dissuaded by fear that the
environment is not safe. Others simply do not care to treat prisoners. (Cite: Ibid.) The same is anticipated to be
true for the proposed project — many San Joaquin and City of Stockton health care workers would choose not to
work at the proposed facility, even with competitive salaries. The statewide, national, and international
recruitment efforts described above, in combination with efforts to promote education, would help alleviate
problems with recruiting and retaining medical workers for the proposed project while avoiding adverse social
and economic impacts to the local community.

With regard to correctional officers, the Receiver would employ officers who have completed training at the
correctional officer academy operated by the CDCR in Galt. Requirements for the training academy are a high
school diploma or GED certificate and law abiding behavior. CDCR advertises its job opportunities as the
“greatest entry-level jobs,” and indeed provides career path opportunities for the unskilled labor pool. Acceptance
into the training academy takes between six and 24 months, and the training program is four months long. All jobs
are offered at entry level. CDCR does not typically attract officers from local correctional facilities (sheriffs or
police departments) because in almost all cases, the entry level for CDCR correctional officers is far lower than
those for current sheriff or police officers, especially given the period of time required to be accepted as a
candidate and complete the training program.

In summary, staffing for the construction and operation of the proposed project would not lead to reasonably
foreseeable direct or indirect changes in the physical environment; therefore, these issues need not be discussed in
the EIR. (CEQA Guidelines, 88 15131, subd. (a). 15382). Nevertheless, for the reasons set forth above, it is
anticipated that the proposed project would not result in adverse social or economic impacts to the City of
Stockton or San Joaquin County, and in fact would likely improve the local economy. The Receiver understands
and appreciates the community’s fears that the proposed project would negatively impact local services and is
taking steps necessary to address those concerns.

MASTER RESPONSE 4: INCREASED DEMAND FOR LOCAL SERVICES

Several comments on the DEIR suggested that the proposed project would adversely affect public services
provided by the City of Stockton (City) and the County, such as the City’s police and fire departments, the County
sheriff’s office (including the coroner’s office), human services, and health care services. These services could
presumably also include other services not mentioned, such as judicial services. Although the majority of these
comments focused on the potential for the proposed project to increase employment vacancies and recruitment
difficulty (which is addressed in Master Response 3), some of the comments indicated that the project would
increase the demand for local services.

As discussed in Master Response 3, CEQA does not require an EIR to evaluate social or economic impacts unless
such impacts could lead to physical changes in the environment. (CEQA Guidelines, §§ 15131, subd. (a), 15382).
As explained in the DEIR, the project would not cause significant environmental impacts related to public
services. (See DEIR, Chapter 4.12-6.) None of the comments received on the DEIR raising public service
concerns indicated that potential public service impacts could lead to physical changes in the environment.
Rather, most comments regarding impacts to local services expressed the concern that the proposed project would
cost the City and/or the County significant (and unsubstantiated) sums of money. Although no environmental
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impacts are anticipated in connection with the provision of public services, this Master Response provides
additional information regarding the proposed project’s economic and social impacts to local services.

Potential Economic and Social Impacts on City and County Agencies
Public Works

The proposed project would not have an impact on the local public works department. The only potential area in
which the proposed project could affect the public works department would be in relation to the project’s traffic
and circulation impacts. The traffic study included in the DEIR, and revised in response to comments received on
the DEIR analyzes traffic impacts related to the proposed project. Please see Master Response 5. The traffic
analysis adequately analyzes the project’s traffic impacts and proposes mitigation measures for these impacts.
The mitigation measures proposed are directly related to the impacts as identified in the traffic study. While
comments have cited dollar amounts associated with projected traffic impacts, these impacts and/or dollar
amounts are not related to the revisions in shift times and the traffic study presented. They also do not provide any
justification for either the impact stated or the proposed dollar amount.

Police Service

The CHCF Stockton is located in the County of San Joaquin, and therefore is not anticipated to have any impacts
on City police services. As stated on page 4.12-7 of the DEIR, currently, the NCYCC handles all of its own law
enforcement needs and rarely requires assistance from the County Sheriff’s Department. The NCYCC complex
employs 55 officers on a rotating basis so that 33 security officers are on duty 7 days a week, 24 hours per day,
365 days per year.

The proposed project would include up to 1,000 new correctional officers on staff to handle emergency or other
activities where police services might normally be utilized. In addition, the correctional officers on staff would be
better trained to handle state inmates and the types of situations experienced in a prison facility than the local
police and therefore would be better equipped to handle any situation which may arise. Based on experience of
other CDCR facilities, although local law enforcement is occasionally called to an institution due to isolated
incidents caused by visitors, such as guards finding drugs or other contraband on a visitor, this has not occurred
enough times to warrant a significant impact on local law enforcement.

Fire Service

As stated on page 4.12-8 of the DEIR, the combination of on-site fire protection and backup fire protection
services would provide sufficient fire protection services for the proposed project. The county does provide
backup fire protection services through the County Mutual Aid Agreement. However, the on-site services will
adequately provide fire protection to the proposed project, and the Mutual Aid Agreement is only utilized during
major emergency situations. During these situations, it is likely that the facility, including its up to 1,000
correctional officers and large number of medical staff would be providing services to the county as well.

In terms of emergency medical transport (EMT), currently the San Joagquin County General Hospital provides
emergency ambulance services to the NCYCC facility approximately once a month. It is estimated that fewer
than 20 patients would require transportation to a hospital per month, some by ambulance. The CPR would either
provide ambulance services on-site, or would contract out with a local agency for those services. If contracted,
the fees paid would be expected to cover any costs associated with providing services to the site. Therefore, the
project is not anticipated to have an impact on fire services.

County Sheriff

As stated above, the proposed project is located in San Joaquin County. The project is expected to employ up to
1,000 correctional officers. These officers are expected to handle any situation which may arise which needs the
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attention of law enforcement agencies. It is expected that the San Joaquin County Sheriff would respond to
emergency calls in accordance with the County Mutual Aid Agreement; however, based on past experience with
existing CDCR facilities, these responses would be infrequent and would not substantially increase the demand
for services on site. Therefore, the proposed project would not increase in demand for public administrator
services.

Considering the shortage of labor and construction related jobs in the region, the proposed project is not expected
to have any impact on the construction cost for the County’s expanded jail facility and/or its ability to staff the
facility. (See Response to Comment 13-103; see also Master Response 3). Any impact on the County’s ability to
recruit and retain correctional officers is addressed in Master Response 3 above.

County Coroner’s Office

A few comments described the potential for an increase in demand for coroner’s services. Based on the frequency
of coroner’s cases at similar facilities, the proposed project would be likely to result in very few additional cases
per year. Even if several cases per year were added, physical environmental impacts would not result. It should be
noted that the coroner can coordinate with CPR for reimbursement for services on a case-by-case basis and has
done so with CDCR in the past.

Human Services Agency

Several of the comments, especially those received from the County Health Services Agency, base the conclusion
that the proposed project would have an adverse economic and/or social impact on public agencies on the
assumption that the proposed project would result in an increased case load because of inmates’ families moving
to the area. This assumption is based on several unsupported premises:

» Families of inmates commonly move to the vicinity of their loved one’s incarceration.
» All patients would be housed at the proposed facility long term.
» Families of inmates would require county services at a higher rate than typical residents.

No evidence is presented to validate any of these premises. In fact, the DEIR presents substantial evidence to the
contrary. Impact POP-3 on page 4.11-10 of the DEIR includes an evaluation of whether an increase in the patient
population as a result of the proposed project would increase the population of the surrounding community.

As discussed in Impact POP-3, a recent study performed by CDCR (including evaluation of such places as
Vacaville, where a correctional medical facility is located, and Folsom, where there is a large prison complex)
concluded that a very small number of families move to be near an inmate (less than 0.5% of the total inmate
population residing at a general population facility); the study also concluded that no evidence exists that such
families are more prone toward criminal behavior or other factors that place a greater-than-average demand on
social service providers than the population at large.

As can be seen, economic impacts related to inmates’ families and loved ones moving to be near incarcerated
patients are speculative and not based on any evidence, and the commenters do not address the contrary, data-
based evidence presented in the DEIR.

Judicial System Services

The proposed project would not have significant environmental impacts on the County’s judicial system, although
it would likely increase caseload at all levels. Any crimes committed at the facility, including from visitors (e.g.,
drug smuggling) or inmates (e.g., if an inmate attacks an officer or another inmate) would, if pursued for
prosecution, be handled the same as any crime committed in the County. In fact, CDCR facilities often
substantially increase the caseload of the offices of the District Attorney, Public Defender, and the Courts. This
does not, however, translate into a physical environmental impact. Rather, often times an additional staff person
is retained to handle inmate cases, and a substantial amount of a judge’s time is diverted to the cases. This
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increase in caseload can stress the local judicial system personnel, and could ultimate result in longer wait times
for cases to come to trial. But, court rooms do not need to be modified (CDCR personnel provide security).
(CDCR 1993, pages 4.4-38 through 4.4-45)

While not an environmental impact, it is also likely that demands on the judicial system in San Joaquin County
will not be substantial, unlike in locations where conventional state prisons are located. The stark reality is that
inmates at the CHCF will be ill. Practically, ill inmates would have a far less propensity toward criminal behavior
than healthy incarcerated inmates. No data has been collected as part of this EIR to support this assertion.
Because this issue is not an environmental impact of the project, the EIR did not focus on it. But, rational
considerations suggest that the caseload resulting from this project would not increase substantially. In locations
where there has been a substantial increase, CDCR has responded with such means as remote video conferencing
(aroom is set aside at a prison with a video camera) to handle the majority of pre-trial proceedings. If caseload
substantially increases as a result of this project, this type of option, or a similar solution, could be considered in
the future. It is not a mitigation measure because it is not an environmental impact of the project.

Probation Department

The CHCF Stockton would house patients currently incarcerated in a CDCR facility. There are three possible
means to exit the facility including:

1. After having received the appropriate level of medical/mental health care the patient is sent back to a
general population facility;

2. After having served the required term, the patient is sent back to his county of sentencing to begin the
parole process; and

3. The patient dies while at the facility.

None of the scenarios stated above would involve the local probation department, unless the patient being paroled
was sentenced in San Joaquin County. If that were the situation, the patient would already be working with the
local probation department and therefore the CHCF Stockton would not contribute to the department’s workload.
Given the three possible scenarios for leaving the facility, the proposed facility is not expected to have any
impacts on the local probation department.

MASTER RESPONSE 5: TRAFFIC ISSUES

Several commenters raised a variety of traffic-related issues Most of the comments can be categorized under three
general issues:

» methodology (i.e., modeling assumptions and type of model used);
» significance criteria (i.e., county versus city thresholds); and
» Mmitigation (i.e., feasibility and fee payment).

The majority of issues were raised in a comment letter from the California Department of Transportation
(Caltrans) (included as Letter 26).

The EIR was prepared under contract to the Receiver by EDAW, with traffic analysis provided by DKS
Associates. In consideration of issues raised by Caltrans, the Receiver staff, DKS Associates and EDAW met
with Caltrans District 10 staff, and DKS Associates participated in additional phone conferences with Caltrans
staff. Based on a conference call in December 2008, DKS Associates updated the level of service (LOS) and
gueuing analyses for the intersections of the SR 99 SPUI (single point urban interchange)/Arch Road and
Kingsley (frontage) Road/Arch Road. In addition, DKS Associates used the Synchro/SimTraffic (Version 7)
analysis software, as requested by Caltrans, to analyze the operational details of these closely spaced intersections.
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This software provides a more precise method for consideration of traffic signal interactions and closely-spaced
intersections than the TRAFFIX analysis software model traditionally used in EIRs for projects of similar size to
the proposed project and used for the DEIR’s analysis.

This Master Response summarizes the results of DKS’s Synchro/SimTraffic analysis and sets forth mitigation
measures that would reduce significant impacts not identified in the DEIR’s original analysis to less-than-
significant levels. Table 3-7 (located at the end of this master response) provides a comparison of the original
DEIR Traffic Analysis and the Revised Traffic Analysis (SYNCHRO Model plus adjusted configurations). As
shown in Table 3-7, as a result of a new mitigation strategy developed in response to concerns raised by Caltrans
and other commenters on the DEIR, the project would result in fewer significant adverse traffic impacts than
previously identified in the DEIR. While the discussion contained in this master response is technical, it is
necessary in order to provide a thorough response to comments raising traffic concerns, particularly Caltrans’s
comments.

Based on Caltrans’s initial review of the traffic impact analysis, the following items were coded into the
Synchro/SimTraffic networks for the Existing, Existing Plus Approved Projects (EPAP), and 2035 Cumulative
scenarios (same scenarios as evaluated in the DEIR), with and without the proposed project:

» revised lane coding to reflect the unique geometrics of the SR 99 northbound off-ramp at Arch Road
operations (signalized left turns and one-way stop-controlled right turns);

» revised peak-hour factor, from 1.00 to the Synchro default of 0.92;

» revised storage lane lengths, particularly at the SR 99/Arch Road northbound and southbound off-ramps
(parameters provided by Caltrans), which were not analyzed previously;

» revised left-turn phasing to accurately reflect the SPUI operations;
» clearance time to accurately reflect the SPUI operations (provided by Caltrans);
» 60-minute seeding times for the network in SimTraffic;

» arevised vehicle mix that included a higher percentage of semi-trucks, based on existing truck percentage
information provided by Caltrans in comment 26-27; and

» aminimum run of three iterations per analysis scenario, to determine the maximum queue lengths at both
intersections based on direction from Caltrans.

Revised Traffic Analysis
Existing Plus Project Condition

Based on the revised LOS analysis, the proposed project would not create a significant impact in the Existing plus
Project condition. See results in Table 3-2 below (the data is provided in Appendix D).

Existing Plus Approved Projects (EPAP) Plus Project Condition

In the EPAP plus Project condition, the proposed project would contribute 571.6 seconds of delay in the a.m. peak
hour to the unsignalized northbound off-ramp, which is already forecast to operate adversely at LOS F in the
baseline (i.e., without project) condition. The proposed project would create a significant impact (as expressed in
the DEIR, an increase of more than 5 seconds at an intersection operating at LOS E or LOS F within the City’s
jurisdiction) in both peak hours at the Kingsley (frontage) Road/Arch Road intersection by adding 140.3 and 16.4
seconds of delay to the LOS F operations in the a.m. and p.m. peak hours, respectively. The DEIR also identified
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significant impacts to this intersection under the EPAP plus Project scenario for both peak hours (DEIR, Impact
TRAF-4, pp. 4.3-24 through 4.3-28).

The project would also result in a significant impact at the SR 99 northbound off-ramp right turn onto Arch Road,
which was not identified as a significant impact in the DEIR. See the results in Table 3-3 below (the data is

provided in Appendix D).

Table 3-2
Revised LOS and Delays—Existing Condition and Existing plus Project Condition
(Delay Shown in Seconds)

Existing Condition Existing + Project Condition
AM. Peak  P.M. Peak AM. Peak Hour P.M. Peak Hour
Hour Hour
Intersection Control % %
> > > — > —
g 4 2 8|8 g 2|2 g 2
a — a — a - > a - >
(3] (3]
3 3
la. SR 99 SPUI/Arch Road Signal 148 B 160 B | 1538 B - 16.1 B -
1b. NB off-ramp right turn One-way stop | 11.3 B 107 B | 135 B - 10.8 B -
2. Kingsley Road/Arch Road Signal 210 C 228 C | 231 Cc - 26.7 Cc -

Notes:
LOS = level of service; NB = northbound; SPUI = single-point urban interchange; SR = State Route

“—* =less than significant increase in delay
Source: Data compiled by DKS Associates in 2009

Table 3-3
Revised LOS and Delays— EPAP Condition and EPAP plus Project Condition
(Delay Shown in Seconds)
EPAP Baseline Condition EPAP + Project Condition
AM.Peak P.M.Peak | 5\ peak Hour P.M. Peak Hour
Hour Hour
Intersection Control @ @
o o
(5] (5]
2 2
g 9 & 9| & o & ® o =7
8 2 & 9| &8 S a a S a
la. SR 99 SPUI/Arch Road Signal 369 D 272 C 54.3 D - 30.0 C -
1b. NB off-ramp right turn One-way stop [256.0 F 203 C |8276 F +571.6 20.6 C -
2. Kingsley Road/Arch Road Signal 838 F 493 D |1403 F +56.5 657 E +164
Notes:
Boldface and shading indicates a significant impact.
EPAP = Existing plus Approved Projects; LOS = level of service; NB = northbound; SPUI = single-point urban interchange; SR = State Route
“—* =less than significant increase in delay
Source: Data compiled by DKS Associates in 2009
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2035 Cumulative Plus Project Condition

In the 2035 Cumulative plus Project condition, the proposed project would contribute 43.4 and 18.2 seconds of
delay in the a.m. and p.m. peak hours, respectively, to the SR 99 SPUI/Arch Road intersection, which is already
forecast to operate adversely at LOS F in both peak hours in the baseline (without-project) condition. The
proposed project would also contribute a significant amount of delay in both peak hours to the unsignalized
northbound off-ramp of SR 99 at Arch Road, which is also forecasted to operate at LOS F in both peak hours in
the baseline (without-project) condition.

The proposed project would also create a significant impact in the p.m. peak hour at the intersection of Kingsley
(frontage) Road/Arch Road by adding 20.1 seconds of delay to the LOS E (to LOS F) operations in the p.m. peak
hour. See the results in Table 3-4 below (the data is provided in Appendix D).

Table 3-4
Revised LOS and Delays— 2035 Cumulative Baseline Condition and
2035 Cumulative plus Project Condition (Delay Shown in Seconds)

2035 Cumulative Baseline 2035 Cumulative + Project Condition
AM. Peak P.M. Peak
Hour Hour AM. Peak Hour P.M. Peak Hour
Intersection Control & &
S 5
2 2
> > > > > >
& 19 = 19 g8 = = n &
g8 S & 9|8 < a 8 9 a
la. SR 99 SPUI/Arch Road Signal 1871 F 1553 F |2305 F 434 1735 F 18.2
1b. NB off-ramp right turn One-way stop| * F 3820 F * F Significant 487.9 F +105.9
2. Kingsley Road/Arch Road Signal 303 C 780 E |290 C - 981 F 20.1

Notes:

Boldface and shading indicates a significant impact.

* analysis result not reported by Snychro software as the projected delay is beyond the range that can be accurately calculated using
Highway Capacity Manual 2000 analysis equations; thus it is assumed to be LOS F.

LOS = level of service; NB = northbound; SPUI = single-point urban interchange; SR = State Route

“—* =less than significant increase in delay

Source: Data compiled by DKS Associates in 2009

It should be noted that the analysis results indicate that signalization of the northbound off-ramp of SR 99 at the
Arch Road intersection, and coordination with the adjacent signals in the EPAP and 2035 Cumulative conditions,
would improve LOS (LOS F to LOS E) and would reduce delays to less than 5 seconds at the northbound off-
ramp at Arch Road (better than baseline conditions), which fully mitigates the project’s contribution to the LOS
impact at the northbound off-ramp even though the LOS would not be improved to LOS D or better conditions.

SR 99/Arch Road Northbound and Southbound Off-Ramps at Existing, EPAP Plus Project, and
2035 Cumulative Project Plus Project Conditions

The results of the queuing analyses at the SR 99/Arch Road northbound and southbound off-ramps are presented
in Table 3-5 below. The results of the full queuing analysis for all approaches at the SPUI and Kingsley
Road/Arch Road are included in Appendix D.
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Table 3-5

Results of the Queuing Analyses—Maximum Queues, in Feet

Northbound Off-Ramp Southbound Off-Ramp
(1,500 feet of storage to SR 99 mainline) (1,250 feet of storage to SR 99 mainline)
Scenario Baseline Condition Baseline + Project Baseline Condition Baseline + Project
AM. Max P.M. Max AM. Max P.M. Max AM. Max P.M. Max AM. Max P.M. Max

Existing 178 135 251 110 168 225 213 179
EPAP 1,759 1,765 1,748 1,762 1,365 1,383 1,366 1,384
2035 GP 1,741 1,796 1,735 1,735 1,397 1,384 1,398 1,393
Notes:

Boldface and shading indicates a significant impact, i.e., the queue exceeds the storage length.
2035 GP = City of Stockton General Plan 2035; EPAP = Existing Plus Approved Projects; SR = State Route

All SR 99 ramp queues are forecast to spill-over to the SR 99 mainline in both peak hours of the EPAP and 2035 Cumulative scenarios for
baseline and baseline plus project conditions.

In cases where the project results in a smaller queue than under the baseline condition, it is a function of the Synchro model re-assigning
green time at nearby signalized intersections and optimizing the traffic flow in the entire interchange; thus, LOS and queues can vary up or
down with increased traffic in order to optimize the entire system that includes several intersections and ramps.

Source: Data compiled by DKS Associates in 2009

Based on the SimTraffic queuing results, no queues would spill onto the SR 99 mainline in the Existing plus
Project condition. However, in the EPAP and 2035 Cumulative baseline (without-project) conditions, queues at
both ramps are forecast to spill onto the SR 99 mainline. This would potentially create a safety concern, as traffic
traveling on the mainline of the freeway would potentially be met with slower or stopped traffic exiting the
freeway. In the EPAP plus Project condition, the proposed project would not significantly add to the queues on
the northbound and southbound off-ramps. Although the queues would still continue to spill onto the SR 99
mainline, the simulation model projects roughly the same queue length on the off-ramps under the baseline and
the baseline plus project scenarios, largely as a result of the way overall traffic is balanced across the interchange.

Based on the revised LOS and queuing analyses at SR 99 SPUI/Arch Road and Kingsley (frontage) Road/Arch
Road, significant project impacts were found at Kingsley Road/Arch Road in the EPAP and 2035 Cumulative plus
Project scenarios (the DEIR indicated that the project would cause an impact at this intersection during the EPAP
plus Project scenario, but not during the cumulative scenario). In addition, the proposed project would contribute
to forecast LOS and queuing impacts at SR 99 SPUI/Arch Road and the northbound and southbound off-ramps.

Revised Mitigation Measure TRAF-4
To mitigate each of the significant impacts identified above, the mitigation measure for Impact TRAF-4 on pages

1-10 and 4.3-28 of the DEIR has been revised as follows (please also refer to Chapter 4, “Corrections and
Revisions to the DEIR”):

Mitigation Measure(s) for Impact TRAF-4
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estrlcted through Qurchasmg contracts or other blndlng agreements to the hours of 9 a.m. to 3 p.m. and
after 6:00 p.m.to minimize project-generated traffic during the a.m. peak hour. Some examples of the off-
peak hour staff shift changes could be as follows:

shlfts
» 12-hour shift: 6:00 a.m. to 6:00 p.m.

Table 4.3-17 presents the revised project trip generation with the implementation of this measure.

Trip Generation with Off-Peak Shift Timing Mitigation Measure
) o A.M. Peak-Hour Trips P.M. Peak-Hour Trips
vereble PANTIRE TTT ow ol | m ow Tow
Staff 3.292 0 0 0 0 0 0
Deliveries 42 0 0 0 0 0 0
Visitors 232 0 0 0 0 0 0
Total Trip Generation 3.566 0 0 0 0 0 0

Conclusions

The revised Mitigation Measure TRAF-4 removes all project trips from the roadway network during the AM and
PM peak hours. Consequently, the DEIR’s analysis of peak hour project impacts at intersections, roadway
segments, and SR 99 mainline would change such that the “with project” scenarios would be identical to
“background ” or “no project” conditions under existing, EPAP, and cumulative 2035 scenarios. With this
mitigation, the proposed project would no longer result in any peak hour impacts.

However, shifting the project’s peak hour traffic to non-peak periods still places loads on certain intersections
during off-peak hours. Therefore, an analysis of off-peak traffic was prepared; the methodology and results are
described below.
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Methodology for Off-Peak Traffic Analysis

As part of the FEIR preparation, DKS obtained intersection turning movement counts at the SR-99 SPUI/Arch
Road intersection on Wednesday January 14™, 2009. These counts were conducted from 6:00 a.m. to 10:00 a.m.
and from 3:00 p.m. to 7:00 p.m. For the purposes of evaluating off-peak traffic conditions, the off-peak periods
(i.e., the peak of project traffic during certain high volume shift changes) were assumed to be from 9:00 a.m. to
10:00 a.m. and from 6:00 p.m. to 7:00 p.m.

To determine the percent change in volume between the peak and off-peak hours, DKS compared the highest
morning and afternoon peak hour volumes (7:00 a.m. — 8:00 a.m. and 3:00 p.m. — 4:00 p.m.) to the off-peak hour
volumes. The percent change in volume was then applied to the study intersections in the EPAP Baseline and
2035 Cumulative Baseline scenarios. The volumes from the SPUI counts were used to adjust the volumes at all
movements destined/originating from the ramps. All turning movements that were not associated with the ramp
volumes were adjusted according to a general percent reduction based on a comparison of peak to off-peak traffic
volumes. In the absence of an off-peak travel forecast model and other data, this approach provided the best
reasonable estimate of off-peak traffic volumes for use in this analysis.

Finally, project trips including staff, deliveries, and visitors (per the trip generation table in the DEIR, Table 4.3-
13) were added to the two baseline scenarios in order to evaluate the potential project impacts and required
mitigation measures during the late morning and evening off peak hours. Thus, an analysis of the peak hour of
the project (which would be during off-peak hours) was conducted and compared to the adjacent street peak hour
of traffic (whereas the DEIR analysis analyzed the normal morning and afternoon commute peak hours,
coinciding with some shift changes, which would now change to off peak as a result of revised mitigation).

Summary of Off-Peak LOS Analysis Results

A shift in all project traffic to off-peak hour would mean three things: 1) the peak hour traffic analysis under each
project scenario would be the same as the baseline scenario, as no additional trips would be added during either
the AM or PM peak hours; 2) there would be no peak hour traffic impacts or required mitigation measures, as all
project trips would be added to the roadway network during off-peak hours; and 3) off-peak traffic conditions
should be, and therefore have been, evaluated to see if the shift in traffic would affect off-peak traffic in the study
area. The results of the off-peak traffic evaluation are summarized below.

Near Term EPAP plus Project Scenario: Intersections and Roadway Segments

In the Near Term EPAP plus Project scenario, the revised peak hour analysis, using the Synchro/SimTraffic
model, concluded that there would be three intersections where significant impacts would occur: SR 99
Northbound Off-Ramp/Arch Road (LOS F), Kingsley Road/Arch Road (LOS F), and Newcastle Road/Arch
Road(LOS E). By shifting all project traffic to the off-peak hours there would be no intersection LOS impacts
during either the peak or off-peak hours (all intersections operating at LOS C and better), eliminating the need for
mitigation at these three intersections. In the revised peak hour analysis using the Synchro/SimTraffic model,
nearby area roadways would not be significantly affected under the EPAP + Project scenario; this would not
change with a shift in project traffic to off-peak hours, as off-peak baseline traffic volumes on area roadways are
projected to be less than during the peak hours.

There would be a significant project impact at SR 99 northbound off-ramp/Arch Road intersection under the peak
hour analysis, but the shift of project trips to the off-peak would eliminate this impact under the EPAP plus
Project scenario(see Appendix D).

2035 Cumulative plus Project Scenario: Intersections and Roadway Segments

In the 2035 Cumulative plus Project scenario, the revised peak hour analysis, using the Synchro/SimTraffic
model, concluded that there would be five significantly affected intersections and two significantly affected
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roadway segments. The significantly affected intersections were: SR 99 SPUI/Arch Road (LOS F), SR 99
Northbound Off-Ramp/Arch Road (LOS F), Kingsley Road/Arch Road (LOS F), Austin Road/Arch Road (LOS
F), and Austin Road/Project Driveway (LOS F). The impacted roadways were Arch Road between Newcastle
Road and the NCWF Driveway, and Austin Road between Arch Road and the Project Driveway. By shifting all
project traffic to the off-peak hours there would be three significantly affected intersections during off-peak hours:
SR 99 Northbound Off-Ramp/Arch Road (LOS F), Austin Road/Arch Road (LOS E), and Austin Road/Project
Driveway (LOS F). There would be no significant impacts to roadway segments during off-peak hours.

The need for mitigation at two of the three intersections was previously identified in the DEIR. At Austin
Road/Project Driveway, a traffic signal was identified (Mitigation Measure for TRAF-6) as the appropriate
mitigation measure, and this mitigation measure would still be the necessary. At Austin Road/Arch Road, the
DEIR required, as mitigation, the addition of several turning lanes. By shifting project traffic to the off-peak,
mitigation would still be required but to a lesser extent, as described in Table 3-7 at the end of this Master
Response. See revisions to Mitigation Measure TRAF-6 at the end of this discussion and in Section 4.

At the SR 99 northbound off-ramp/Arch Road intersection, the impact would be significant and unavoidable
under a peak hour traffic analysis, even with a traffic signal and signal timing coordination with nearby
intersections as a mitigation measure. By shifting the traffic to off-peak hours (required by revised mitigation
TRAF-4, see above), the impact would be reduced to a less than significant level with installation of a traffic
signal and signal timing coordination included in revised Mitigation Measure to TRAF-6. In Caltrans’ comment
letter, one comment (26-17) provides the opinion that traffic signal timing coordination is not considered an
effective or adequate mitigation. However, in response the analysis demonstrating the efficacy of the proposed
mitigation measure, including signal coordination, is provided in Appendix D. This is a Caltrans facility that
would be deficient under EPAP conditions with or without the project. As explained in Appendix D, the
proposed mitigation measure follows recognized traffic engineering practice and is technically feasible. This
mitigation measure can and should be adopted by Caltrans to mitigate the projected impact under the EPAP
Baseline Condition as well as the EPAP Baseline plus Project Condition. The Receiver would fully fund the
mitigation, so it is considered feasible.

Summary of Off-Peak Queuing Analysis Results
Near Term EPAP Baseline and EPAP plus Project scenarios

In the Near Term EPAP Baseline scenario, the revised traffic analysis concluded that there would be a queue of
up to 1,765 feet on the SR 99 northbound off-ramp at Arch Road. The ramp has a capacity of approximately
1,500 feet. The addition of project traffic would result in small changes to the peak hour queue length, but
essentially the same amount of queue during both the AM and PM peak hours.

Also in the Near Term EPAP Baseline (without project) scenario, the revised traffic analysis concluded that there
would be a queue of up to 1,383 feet on the SR 99 southbound off-ramp at Arch Road. The ramp has a capacity
of approximately 1,250 feet. The addition of project traffic would result in small changes to the peak hour queue
length, but essentially the same amount of queue during both the AM and PM peak hours.

By shifting all project traffic to the off-peak hours, the projected off-peak queue on the SR 99 Northbound Off-
Ramp during the EPAP Baseline and Baseline plus Project Conditions would be below the 1,500 feet of storage
capacity.

At the SR 99 southbound off-ramp, the off-peak queues would remain below the 1,250 feet of storage capacity
under the EPAP Baseline and EPAP with Project Conditions. Thus, the shift of project trips to the off-peak would
eliminate the queue impact on the SR 99 off-ramp at Arch Road under the EPAP plus Project scenario.
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2035 Cumulative Baseline and Cumulative plus Project scenarios

In the 2035 Cumulative Baseline scenario, the revised traffic analysis concluded that the off-ramp queue would
extend beyond the available capacity on both the SR 99 northbound and southbound off-ramps at Arch Road. In
the off-peak hours, the addition of project traffic would, likewise, result in changes to the off-peak hour queue
lengths, which, under current configurations (no signal) at the northbound off-ramp, could result in queue lengths
exceeding the available capacity. However, the traffic signal at the SR 99 northbound off-ramp, required in
revised Mitigation Measure to Impact TRAF-6 (see below), would also reduce the off-ramp queue by clearing
vehicles from the ramp in a more efficient manner, and the signal would reduce the queue impact to a less than
significant level (e.g., the queue would be less than 1,500 feet and remain within the available storage capacity
with the installation of a traffic signal).

However, even with the signalization of the northbound off-ramp, the addition of project traffic in the off-peak
hour would exceed the capacity of the southbound SR-99 off-ramp at Arch Road due to the number of project
trips that would be expected to use the ramp during off peak hours. The southbound off-ramp is controlled by the
SR 99 SPUI intersection at Arch Road for eastbound traffic and uncontrolled for westbound traffic (there is an
uncontrolled free right turn from the SR 99 southbound off-ramp onto westbound Arch Road). The mitigation for
this Cumulative Baseline impact is to add 131 feet of capacity to the SR 99 southbound off-ramp by widening the
two-lane segment of the off-ramp to three lanes prior to where the off-ramp splits into two lefts and one right turn
lane. This would be within Caltrans right-of-way, and Caltrans would be the implementing agency. This
mitigation measure is feasible given the right-of-way within the off-ramp and the spacing between the gore point
exiting the freeway and the location of the existing lane widening to three lanes. See Appendix D for a more
detailed explanation regarding feasibility.

Table 3-6a
Summary of Off-Peak Analysis of SR 99 Off-Ramps at Arch Road

Northbound Off-Ramp Southbound Off-Ramp
(1,500 feet of storage to SR 99 mainline) (1,250 feet of storage to SR 99 mainline)

Baseline Condition Baseline + Project Baseline Condition Baseline + Project
Scenario AM Max PM Max AM Max PM Max AM Max PM Max AM Max PM Max
EPAP 310° 555’ 1,219° 981’ 17r 377 398’ 498’
2035 GP 387 1,747 848’ 1,712°* 399° 1,782 532’ 1,826’

Note: All SR 99 ramp queues are forecast to spill-over to the SR 99 mainline in both peak hours of the EPAP and 2035 Cumulative
scenarios for baseline and baseline plus project conditions.

*Volume changes associated with changes in traffic volumes and the optimized signal time giving the northbound traffic more of a chance to
clear with the addition of project traffic.

Table 3-6b presents the results of the off-peak queue analysis after applying the traffic signal mitigation at the SR
99 northbound off-ramp at Arch Road. The traffic signal at the off ramp and signal timing coordination would
also affect the dispersion of queues on the northbound and southbound off-ramps, thus reducing the queues on the
off-ramps.
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Table 3-6b
Summary of Off-Peak Analysis of SR 99 Off-Ramps at Arch Road After Signalization

Northbound Off-Ramp Southbound Off-Ramp
(1,500 feet of storage to SR 99 mainline) (1,250 feet of storage to SR 99 mainline)

Scenario Before Mitigation After Mitigation Before Mitigation After Mitigation
Baseline + Project Baseline + Project Baseline + Project Baseline + Project
AM Max PM Max AM Max PM Max AM Max PM Max AM Max PM Max
2035 GP 848’ 1,712 598’ 1,072* 532 1,826’ 623’ 1,381

*Volume changes associated with changes in traffic volumes and the optimized signal time giving the northbound traffic more of a chance to
clear with the addition of project traffic.

Based on the off-peak analysis for intersection LOS, roadway LOS, and queuing, the Mitigation Measure for
Impact TRAF-6 has been revised as follows:

Mitigation Measure(s) for Impact TRAF-6:

Prior to initiating construction, CPR shall coordinate, as appropriate, with the County of San Joaquin’s and
City of Stockton’ s degartments of Qublrc works and Caltrans for |mglementat|on of the foIIowrng measures

» Intersection of Arch Road and SR 99 Northbound{Seuthbeund Access: The CPR shall fully fund the
mstallatron of a traffrc srgnal at the mtersectron of Arch Road and the northbound SR 99 SPUI off ramp.

» Southbound SR 99 Off-ramp: The CPR shall fully fund the expansion of the northbound SR 99 off-
ramp to add 131 feet of capacity by widening the two-lane segment of the off-ramp to three lanes prior to
where the off-ramp splits into two lefts and one right turn lane.

» Intersection of Arch Road and Austin Road: The addition of an addrtronal eastbound left-turn lane (to
create triple eastbound left-turn lanes) a
right-turn-tanes) would offset the project’s |mpact in the year 2035. Because of rrght of Way constrarnts
and the City’s design standards, these improvements would not be feasible. The project would contribute
10.021-7% of the new (cumulative) traffic that affects this intersection. CPR shall pay its fair share, based

on the estimated (10 %) contribution into the City’s the Regional Transportation Improvement Program

(RTIP).

» Intersection of the Proposed Project Driveway and Austin Road: CPR will install a traffic signal on
Austin Road at the proposed project driveway to offset the project’s impact. The project results in this
impact and is fully responsible for mitigation.
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Conclusions

With implementation of mitigation measure TRAF-6, all intersections would operate at an acceptable level of
service, except for the intersection of Arch Road and Austin Road. Because adding a third eastbound left turn lane
at the intersection is considered infeasible, the project would pay its fair share to the City’s RTIP; however the
impact would remain significant and unavoidable, as concluded in the DEIR.

SR 99 Mainline

Although there is no forecast of future off-peak traffic volumes on SR 99 in this area, based on observations made
by DKS Associates and existing traffic counts during off-peak hours at ramp intersections, it is reasonable to
assume that the baseline mainline traffic volumes during off-peak conditions would be lower compared to the
traditional a.m. and p.m. peak hours. However, it is not certain how much lower; therefore, the project’s potential
impacts would still be considered significant, which is the same conclusion as the DEIR.

In the response to Comment 26-3, which includes the corrected freeway mainline analysis, the DEIR’s conclusion
was validated: the project would contribute slightly to deficient LOS for the SR 99 mainline north and south of
Arch Road in 2035 conditions. Because traffic conditions are forecast to already be LOS E or LOS F during the
AM and PM peak hours, the contribution of project traffic to this cumulative impact would be considerable and
therefore significant (as concluded under Impact TRAF-8 in the DEIR).

If the project’s trips were applied to off-peak hours with a lower baseline traffic volume, the project’s impacts
would be less than under the peak hour analysis, but the DEIR’s conclusion of a significant impact would still
apply and the CPR would still be required to pay the project’s fair share to the Regional Transportation
Improvement Program (as identified under Impact TRAF-8).

Concerns Related to Significance Thresholds

Some concerns were raised, primarily by the County of San Joaquin Public Works Department, regarding the fact
that the DEIR did not apply county LOS standards to intersections within County jurisdiction for the Existing plus
Project and EPAP plus Project scenarios (County public works department’s comment 13-52 notes that using the
City’s LOS criteria for the cumulative 2035 scenario is appropriate for intersections and roadways within the
City’s sphere of influence, since those intersections will most likely be within the City’s jurisdiction by 2035).
DKS Associates reviewed these comments and concluded that with Austin Road analyzed with the County’s LOS
C standard, the proposed project would create a significant impact in the Existing plus Project and EPAP plus
Project conditions (LOS C to LOS D in both peak hours for both scenarios). With the implementation of the
(revised) Mitigation Measure for Impact TRAF-4, which requires employee shifts to begin and end outside of the
peak hours, the peak hour traffic volumes would be identical with and without the project; consequently, no peak
hour impacts would occur. DKS also analyzed off-peak impacts and found that in the Existing plus Project and
EPAP plus Project scenarios, no impacts to roadways or intersections would occur with the implementation of
(revised) Mitigation Measure for Impact TRAF-4 (using County threshold of significance LOS C or better).

Issues Related to Mitigation
Mitigation Feasibility

Several issues were raised regarding statements in the DEIR that certain traffic mitigation measures were
considered infeasible. For the most part, the infeasibility was due to a combination of insufficient right-of-way
and conflicts with local transportation plans, including the City/County General Plans. Also, where fair share
funding was required as mitigation, there was no assurance that sufficient funds from other sources would be
collected to make the mitigation feasible .However, due to the revised Mitigation Measure TRAF-4, which
restricts project traffic to off-peak hours, mitigation measures are only necessary for off-peak impacts, as
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described above, and those measures are considered feasible and reduce most project impacts to less-than-
significant levels.

The only remaining significant impacts (after Implementation of Mitigation Measure TRAF-4) are the
intersection of Arch Road and Austin Road (Impact TRAF-6) and the SR 99 mainline (Impact TRAF-8) under
cumulative 2035 conditions (see Table 3-7 at the end of this master response).

Regarding the intersection of Arch Road and Austin Road, DKS’ off-peak analysis indicates that adding a third
eastbound left turn lane (which was included in Mitigation Measure to Impact TRAF-6 in the DEIR) would
reduce project impacts in the off-peak hour to a less-than-significant level. However, as indicated in the DEIR,
this mitigation measure is infeasible due to conflicts with City standards and the lack of available right-of-way.
Therefore, the impact remains significant and unavoidable.

Regarding impacts to SR 99 mainline, the proposed project may contribute to off-peak impacts on the freeway
mainline, which is consistent with the conclusion of Impact TRAF-8 in the DEIR. Mitigation is not available in
the 2035 condition because the freeway will be constructed to its ultimate width. Therefore, the impact remains
significant and unavoidable.

Regarding the feasibility of the revised mitigation measure TRAF-6, please see Appendix D.
Mitigation Fee Payment

Several commenters indicated that the project is required to pay various traffic mitigation fees, or that the fee
payment schedule needs to be revised. Due to the revised Mitigation Measure for Impact TRAF-4, all but two of
the impacts identified in the DEIR that required fair share payment have been avoided, and fair share payments
for those impacts are no longer required. The only two exceptions are: (1) under revised Mitigation Measure for
Impact TRAF-6; CPR would be required to pay the fair share for the project’s contribution to 2035 cumulative
traffic impacts at the intersection of Arch Road and Austin Road (10%), consistent with the City’s fair share
formula; and (2) under Mitigation Measure TRAF-8, CPR would be required to pay the project’s fair share
payment to the Regional Transportation Improvement Program (RTIP) as a result of the project’s contribution to a
cumulative 2035 impact on SR 99 mainline(as described in the DEIR under Impact TRAF-8).

Construction Traffic

The County’s comments indicated that although the study intersections and roadways are within the City’s sphere
of influence, for the Existing and Existing plus Construction Trips scenarios, the LOS threshold should be based
on the County’s threshold of LOS C because annexation to the City would be unlikely by the time construction
begins. Although CPR is under no duty to use the County’s thresholds of significance, CPR understands the
County’s concerns and therefore requested DKS to revise the traffic analysis using the County’s threshold of LOS
C for Impact TRAF-1. Based on the County’s threshold of LOS C, there would be a significant impact (LOS D)
to the intersection of Austin Road/Arch Road (after implementation of Mitigation Measure TRAF-1, as stated in
the DEIR).

In order to mitigate this impact, the construction traffic mitigation plan (CTMP), included in Mitigation Measure
TRAF-1, would require an increase in average vehicle occupancy (AVO) during the peak hours, from 1.75 to 3.40
and would require shifting construction hours so that no trips enter or exit the site during peak hours. These
requirements would keep the construction trip impacts below the County’s threshold at the affected intersection of
Austin Road/Arch Road (LOS C).
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The mitigation measure for Impact TRAF-1 on pages 1-9 and 4.3-15 of the DEIR has been revised as follows
(please also refer to Chapter 4, “Corrections and Revisions to the DEIR”):

Mitigation Measure(s) for Impact TRAF-1

CPR will hire a qualified traffic consultant to prepare a Construction Traffic Mitigation Plan (CTMP) for the
proposed project.

The CTMP will establish-a-target-ofreducing eliminate eI|m|nate construction trafflc leyL49% in each peak trafflc hour
during WhICh constructlon Would occur;ha

haII reguwe all constructlon workers to be on the S|te eror to 6 a.m. or after 10 a.m. and thex shall not leave
the site between the hours of 4 p.m. and 6 p.m. In addition, to reduce construction traffic in the off-peak
hours, Fhis-will-be-accomplished-by-one-or the CTMP shall include a combination of the following measures:

» Encourage construction workers to carpool with a goal of 75 3.40 average vehicle occupancy at all
times during the construction period.

. o e hic dui  traffic hours.

» Instruct construction employees to (equally) utilize three separate east-west routes to the project site: 1)
Mariposa Road; 2) Arch Road; and 3) French Camp Road. This would disperse construction trips from
Arch Road and SR 99 north and south of Arch Road.

» Provide shuttle buses (seating capacity = 40) to pick up construction workers from four remote locations.
These four pick up locations would ideally be located in north Stockton, two in central Stockton and one
in the south towards the City of Modesto.

In addition to these measures, the CPR will include the following to improve operations near the site:

» A flagman or other traffic control will be placed at the intersection of Arch Road/Austin Road and the
project access driveway during peak arrival/departure whenever there is significant congestion at this
intersection.

With implementation of revised mitigation measure TRAF-1 short-term traffic impacts during project
construction would be reduced to a less-than-significant level.

Conclusion

Table 3-7 below provides a comparison between the original DEIR traffic analysis, the revised traffic analysis
(using SYNCHRO and revised configurations), and the analysis of off-peak traffic resulting from the peak hour
mitigation. Based on the DEIR comments, the analysis has been revised for both peak and off-peak conditions.
Working through this process has led to an effective project mitigation strategy of shifting traffic to off-peak
periods. As shown on the table, the strategy of moving all project and construction traffic to off peak hours would
result in fewer significant adverse transportation impacts at study intersections, roadway segments and freeway
off-ramps.
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Table 3-7
Comparison of Original DEIR Traffic Analysis with Revised Traffic Analysis

. ' . Revised Peak Hour Traffic Analysis Off-Peak Traffic Analysis after
impact Original DEIR Traffic Analysis (Peak Hour) (SYNCHRO Model + Adjusted Configurations) Peak Hour Mitigation
Impacted Facilities Mitigation Concl Impacted Facilities Mitigation Concl Impacted Facilities Mitigation Concl
TRAF-1 | Short-Term Traffic Impacts » Austin Road/Arch Road Prepare CTMP LTS |» Austin Road/Arch Road |Prepare CTMP (with increased LTS |» Austin Road/Arch Road |Prepare CTMP (with LTS
during Project Construction. Intersection Intersection construction worker AVO) Intersection increased construction
» Austin Road/Project » Austin Road/Project o » Austin Road/Project worker AVO)
Driveway Intersection Driveway Intersection r’:'o construction trips in peak Driveway Intersection \ o tios in Deak
» Austin Road (Arch Road to » Austin Road (Arch Road our h 0 construction trips in pea
> : . ; our
Project Driveway) to Project Driveway)
TRAF-2 | Potential for Substantial None N/A LTS |None N/A LTS |None N/A LTS
Degradation of LOS at Local
Intersections under Existing
Conditions.
TRAF-3 | Potential for Substantial None N/A LTS |None N/A LTS |None N/A LTS
Degradation of LOS of Local
Roadway Segments under
Existing Conditions.
TRAF-4 | Potential for Addition of Project [»  Kingsley Road/Arch Road |»  Fair share payment to suU » Kingsley Road/Arch Road | Shift project traffic to off-peak LTS |None N/A LTS
Traffic to Result in Substantial Intersection change signal phasing and Intersection
Degradation of LOS at Local convert left-turn lane to
Intersections under Existing shared.
Conditions plus Approved - - -
Projects in the Area (EPAP). » Newcastle Road/Arch Road [» Add westbound through LTS |» Newcastle Road/Arch Shift project traffic to off-peak LTS |None N/A LTS
Intersection lane to approach and return. Road Intersection
» SR 99 Northbound Off- Shift project traffic to off-peak LTS |None N/A LTS

Ramp /Arch Road
Intersection

TRAF-5 | Potential for Addition of Project | None N/A LTS |None N/A LTS |None N/A LTS
Traffic to Result in Substantial
Degradation of LOS of Local
Roadway Segments under
EPAP Conditions.

TRAF-6 | Substantial Degradation of LOS [» SR 99 SPUI/Arch Road Fair share payment suU » SR 99 SPUI/Arch Road None (after shift of project LTS |None N/A LTS
at Local Intersections under Intersection Intersection traffic to off-peak required for
Cumulative Conditions. Impact TRAF-4)
»  Austin Road/Arch Road Fair share payment suU » Austin Road/Arch Road | None (after shift of project LTS |» Austin Road/Arch Road |Fair share payment SuU
Intersection Intersection traffic to off-peak required for Intersection
Impact TRAF-4)
»  Austin Road/Project Install Traffic Signal LTS |» Austin Road/Project Install Traffic Signal LTS |» Austin Road/Project Same mitigation as peak LTS
Driveway Intersection Driveway Intersection Driveway Intersection hour (install traffic signal)
» Kingsley Road/Arch Road | None (after shift of project LTS |None N/A LTS
Intersection traffic to off-peak required for
Impact TRAF-4)
» SR 99 Northbound Off- None (after shift of project LTS |» SR 99 Northbound Off- Install Traffic Signal, LTS
Ramp /Arch Road traffic to off-peak required for Ramp /Arch Road coordinate signal timing
Intersection Impact TRAF-4) Intersection
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Table 3-7

Comparison of Original DEIR Traffic Analysis with Revised Traffic Analysis

Original DEIR Traffic Analysis (Peak Hour)

Revised Peak Hour Traffic Analysis

Off-Peak Traffic Analysis after

Impact (SYNCHRO Model + Adjusted Configurations) Peak Hour Mitigation
Impacted Facilities Mitigation Concl Impacted Facilities Mitigation Concl Impacted Facilities Mitigation Concl
» SR 99 Southbound Off- None (after shift of project LTS |» SR 99 Southbound Off- | Add 131 feet of storage LTS
Ramp Queue traffic to off-peak required for Ramp Queue space to the off-ramp
Impact TRAF-4)
» SR 99 Northbound Off- None (after shift of project LTS |» SR 99 Northbound Off- None (with installation of LTS
Ramp Queue traffic to off-peak required for Ramp Queue traffic signal and signal
Impact TRAF-4) timing coordination)
TRAF-7 | Potential for Substantial » Arch Road (Newcastle to None available. SsuU » Arch Road (Newcastle to | None (after shift of project LTS |None N/A LTS
Degradation of LOS of Local CTCA west driveway) CTCA west driveway) traffic to off-peak required for
Roadway Segments under »  Austin Road (Arch Road to Impact TRAF-4)
Cumulative Conditions. project driveway) » Austin Road (Arch Road | None (after shift of project LTS |None N/A LTS
to project driveway) traffic to off-peak required for
Impact TRAF-4)
TRAF-8 | Substantial Degradation of SR 99 North of Arch Road None available. SU SR 99 North of Arch Road None (after shift of project LTS |SR 99 North of Arch Road None available. SuU
Mainline Freeway Levels of traffic to off-peak required for
Service. Impact TRAF-4)
TRAF-9 | Potential for Inadequate None N/A LTS |None N/A LTS |None N/A LTS
Parking.
EDAW California Health Care Facility Stockton FEIR

Comments and Responses to Comments on the DEIR

3-48

California Prison Health Care Receivership Corporation




3.2.2 INDIVIDUAL COMMENTS AND RESPONSES

The written individual comments received on the DEIR and the responses to those comments are provided in this
section of Chapter 3. Each comment letter is reproduced in its entirety and is followed by the response(s) to the
letter. Where a commenter has provided multiple comments, each comment is indicated by a line bracket and an
identifying number in the margin of the comment letter.
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RECD oCT 24 2008 STEVEN GUTIERR
iR First District
LARRY RUHSTALLER
Second District
BOARD OF SUPERVISORS
222 EAST WEBER AVENUE, ROOM 701 VICTOR MOW
STOCKTON, CALIFORNIA 95202 Third District
LOIS M. SAHYOUN TELEPHONE: 209/468-3113
Clerk of the Board FAX: 209/468-3694 KEcﬁa‘i/n?st
Fourth District
October 23, 2008 LEROY ORNELLAS
. Vice Chairman
Laura Sainz Fifth District

CEQA Project Manager for the California Prison Receivership
URS/Bovis Lend Lease Joint Venture

2400 Del Paso Road, Suite 255

Sacramento, CA 95834

Dear Ms. Sainz:

Resolution Opposing the Proposed State Prison Healthcare Facility
in San Joaquin County

On October 21, 2008, the San Joaquin County Board of Supervisors approved Resolution

R-08-624 opposing the proposed 1,800-bed State prison healthcare facility located at 7650 South
Newcastle Road, Stockton, in San Joaquin County. Attached is Resolution R-08-624, Resolution
in Opposition to the Proposed State Prison Healthcare Facility in San Joaquin County, including a 1-1
summary of the possible impacts to San Joaquin County.

If you have any questions or comments concemning this matter, please feel free to contact me at
(209) 468-3113 or Manuel Lopez, County Administrator at (209) 468-3203.

Sincerely, u

Ken Vogel, Chairman
San Joaquin County Board of Supervisors

KV:ML:crr
Attachment

c: Board of Supervisors
County Adminjstrator
County Counsel
District Attorney
Health Care Services
Human Services Agency
Probation Department
Public Defender
Public Works Department
Sheriff’s Office

BOS16-02
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Before the Board of Supervisors
of the County of San Joaquin, State of California

R-08- 624

Resolution in Opposition to the Proposed State Prison
Healthcare Facility

WHEREAS, as a result of the class action lawsuits, Plata v. Schwarzenegger and Coleman v,
Schwarzenegger, the U.S. District Court found that the quality of California’s prison health and mental
health care was so poor it violated the U. S. Constitution’s Eighth Amendment prohibition against
cruel and unusual punishment; and

WHEREAS, the federal court established a receivership to administer the California’s prison
medical delivery system; and

WHEREAS, the federal receiver plans to construct seven medical, mental and long-term care
facilities, providing an additional 10,000 beds by 2013, including one in San Joaquin County which is
proposed to be completed by 2011; and

WHEREAS, the State has identified its first proposed facility, which is the 144-acre site located
at the Northemn California Youth Correctional Center at 7650 South Newcastie Road, Stockton in San
Joaquin County; and

WHEREAS, in addition to those impacts identified in Attachment A, the proposed facility will
likely impact services provided by many County departments, including the District Aftomey, Public
Defender, and the Probation Department; and

WHEREAS, the financial impact to the County could exceed $105 million in one-time costs as
well as ongoing annual costs of $25.4 million; and

WHEREAS, even if the State acknowledges and attempts to remediate its impacts by
expanding the County’s workforce development capabilities, it is not certain that there will be a large
enough pool of skilled professionals to staff the existing and proposed County and State health and
correctional facilities in the region; and

WHEREAS, the State anticipates releasing the draft Environmental Impact Report by
October 21, 2008; and

NOW, THEREFORE, BE IT RESOLVED that this San Joaquin County Board of Supervisors does
hereby opposes the proposed 1,800-bed State prison healthcare facility in San Joaquin County unless
all County requested mitigation measures noted in Attachment A (as well as others, which may be
identified in the normal course of the project review process) are adequately addressed in the final
Environmental Impact Report.

-1-

1-2
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R-05- 624

PASSED AND ADOPTED, this 21st dayof OQctober, 2008 by the following
vote of the Board of Supervisors, to wit:

Ruhstaller, Ornellas, Gutierrez, Mow, Vogel
NOEs:  one _A -1
None KEN VOGEL, CHAJRMAN

ABSENT: Board of Supervisors
None County of San Joaquin

State of California
ATTEST: LOIS M. SAHYOUN
Clerk of the Board of Supervisors
of the County of San Joaquin,
State of California

By (oo lune Qunco

Deputy Clstk

2
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Proposed 1,800-Bed State Prison Healthcare Facility
7650 South Newcastle Road, Stockton, California

Attachment A

Possible Impacts on San Joaquin County

One-time Cost

Annual Cost

A, Public Works
1. Increase in travel levels

a. Arch Road to be improved to an eight-lane arterial roadway, between State
Highway Route 99 and Austin Road

b. Austin Road to be improved to a four-lane roadway between the préject’s
entrance and Austin Road

c. Improvements to the signal for the share intersection due to widening of
both Arch Road and Austin Road

d. Interchange at State Highway Route 99 and Frénch Cafp Roal
2. Traffic Impact Mitigation Fees
3. Regional Transportation Impact Fees

4. Water Impact Mitigation Fees.

$5.0 million

$3.5 million

$1.0 million

$50.0 million
$2.0 million
$1.0 million
$0.5 million
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Attachment A
Proposed 1,800-Bed State Prison Healthcare Facility
7650 South Newcastle Road, Stockton, California
Possible Impacts on San Joaquin Countv One-time Cost Annual Cost
B. Human Services Agency
1. Increase in public assistance service demand and caseloads (cost projection is

based on the assumption that 50% or 900 families will follow inmates)
a. General Assistance programs

- Additional staffing $150,000

- Client benefits $440,000
b. CalWORKs & Food Stamps programs

- Additional staffing $150,000

- Client benefits $180,000
c. In-Home Support Services

- Additional staffing $33,000

- Client benefits $595,000
d. Adult Protective Services programs

- Additional staffing $54,000

- Client benefits $10,000
e. Multipurpose Senior Services Programs

- Additional staffing $63,000

- Client benefits $9,000
f. Child Protective Services programs

- Additional staffing $180,000

- Client benefits $12,000

1-4
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Proposed 1,800-Bed State Prison Healthcare Facility
7650 South Newcastle Road, Stockton, California

Attachment A

Possible Impacts on San Joaquin County

One-time Cost

Annual Cost

C. Health Care Services

1. Significant threat to the County’s ability to recruit and retain health
care/support staff

2. Increase in medical service demand may require the County to expand its
current health care facilities to accommodate the additional State referrals

Following are the specific mitigation measures and the estimated costs to
implement these measures:

1. San Joaquin General Hospital

a. Capital cost for a new/remodeled secure acute care medical surgical unit
(based on average daily census increase of six inmates)

b. Capital cost for a healthcare training facility for 320 students consisting of
80 Registered Nurses, 60 Vocational Nurses, 60 Psychiatric Technicians,

and 60 Certified Nursing Assistant
c. Competitive compensation/salary escalation (based on 10% wage increase)
2. Correctional Health Services
a. Competitive compensation/salary escalation (based on 10% wage increase)
3. Behavioral Health Services

a. Competitive compensation/salary escalation (based on 10% wage increase)

$15.3 million

$16.0 million

$2.6 million

$10.0 million

$0.7 million

$4.0 million

3
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Proposed 1,800-Bed State Prison Healthcare Facility
7650 South Newcastle Road, Stockton, California

Attachment A

Possible Impacts on San Joaquin County

One-time Cost

Annual Cost

D. Sheriff’s Office

1. Increase in coroner cases may accelerate the need for a replacement County
morgue/forensic pathology facility (estimated at 16 death cases per month)

2. Increase in public administrator service demand

3. Significant threat on the County’s ability to recruit and retain correctional
officers. There is a limited number of qualified candidates and training facility
for correctional officers.

4, Adverse impact on the construction cost for the County’s expanded jail facility
and may jeopardize the County’s ability to staff the facility within 90 days of
project completion. If the expanded jail facility is not operated within 90 days,
the State will take possession of the facility and utilize it for the housing of
inmates the State deems necessary.

Following are the specific mitigation measures and the estimated costs to
implement these measures:

1. Coroner’s Office
a. Pro-rated capital cost for an expanded forensic pathology facility
b. Additional staffing

2. Public Administrator’s Office

a. Additional staffing

$3.0 million

$1.2 million

$80,000

1-6
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Proposed 1,800-Bed State Prison Healthcare Facility
7650 South Newcastle Road, Stockton, California

Attachment A

Possible Impacts on San Joaquin County

One-time Cost

Annual Cost

D. Sheriff’s Office (continued)
3. Custody (County Jail)
a. Capital cost for a new workforce development facility
b. Workforce development

c. Competitive compensation/salary escalation (based on 10% wage increase)

$8.0 million

$1.0 million
$4.0 million

1-6
(Cont'd)
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Letter

1

Response

San Joaquin County Board of Supervisors
Ken Vogel, Chairman
October 23, 2008

1-1

1-2

1-3

The comment indicates that the County Board of Supervisors adopted a resolution opposing the
proposed project. The comment does not raise issues related to the adequacy of the DEIR and will
be forwarded to CPR for consideration.

This comment is the text of the resolution passed by the County Board of Supervisors. The
resolution primarily describes the project and raises concerns about fiscal effects on the County’s
services and workforce and concludes that the board opposes the project unless a detailed list of
“mitigation measures,” provided as an attachment to the resolution, are implemented. The
comment does not address the contents of the DEIR. Project-specific issues are addressed in the
following responses that correspond to the attachment to the resolution.

Generally, the comments raise issues associated with perceived or potential costs to the County
for additional services it believes would result from the project. As explained further below and in
Master Response 4, the issues raised by the County are economic in nature. Because the issues,
for the most part, are not related to the physical environmental impacts of the proposed project,
they are not addressed in the EIR. However, these comments will be reviewed by the Receiver in
determining the course of action associated with potential project approval.

The comment lists several improvements to County and California Department of Transportation
(Caltrans) transportation facilities as well as impact fees that, as indicated in the resolution, the
County would like CPR to implement to avoid County opposition to the proposed project. This
comment is difficult to address. It lists specific measures, and dollar requirements, but does not
tie these requests to significant impacts of the project. There is a request for $2 million for traffic
impact fees. Projects in San Joaquin County pay traffic impact fees based on the trip generation
characteristics of a project, and these fees are used to help fund overall regional improvements.
On top of this, the County is requesting more than $60 million in fees to improve regional roads
without describing how the proposed project would result in this need. The vast majority of
project trips would travel to the project site via Arch Road and would therefore use the SR 99
interchange at Arch Road,; little project traffic is anticipated to utilize the SR 99 interchange at
French Camp Road, where the County is requesting $50 million. Section 15141 of the State
CEQA Guidelines establishes that mitigation can only be proportionate to the impact created and
that there must be a nexus between the impact and mitigation. No nexus is shown in the
comment, and the comment does not address any of the content of the traffic analysis in Section
4.3 of the DEIR.

Like Comment 1-3, this comment lists various costs to the County that the commenter asserts,
without supporting data, are associated with the proposed project. In this case, the list consists of
more than $1 million for additional staffing and client benefits related to the Human Services
Agency. The comment indicates that the cost projection is based on an assumed 50%, or 900,
families that would follow inmates. Please see the discussion of County services in Master
Response 4. As described, these issues are economic in nature and not significant adverse

impacts on the physical environment. The number of families that would be expected to relocate
would be substantially less than estimated in the comment, and no evidence is provided to support
the claim that the families of inmates would result in demand for social services at a greater level
than the general population, or, more importantly, lead to adverse environmental impacts.

California Health Care Facility Stockton FEIR EDAW
California Prison Health Care Receivership Corporation 3.1-9 Comments and Responses to Comments on the DEIR



1-6

Like Comments 1-3 and 1-4, this comment lists several measures indicated as necessary to avoid
impacts on County facilities and services. In this case, the comment identifies several measures to
mitigate perceived impacts on County health services. None of the costs are supported by
information that supports how they were derived. For instance, $31 million is asserted as
necessary for a new surgical unit at San Joaquin General Hospital and for a health care training
facility, but the comment does not explain how these costs were derived. Even under the
assumption that six inmates would be at the hospital at one time, no connection is provided
between that and a $15.3 million surgical unit. CDCR provides security for inmates when they
require hospitalization, so the need for additional facilities or for the County to provide more
secure facilities is not based on operational history in other locations. As to the other funding
requests, these perceived additional costs are not based on environmental impacts of the proposed
project, and are therefore not a consideration in the EIR. Please see also Master Response 4.

This comment lists several measures to mitigate perceived impacts on sheriff’s services,

including the coroner, public administrator, and jail. Please see Master Response 4. The issues
raised, such as the County’s ability to staff the jail and competing construction schedules and
associated costs, are speculative. Regarding workforce development, unemployment rates in San
Joaquin County are high and climbing, as in other parts of California. Fiscal issues are leading to
layoffs of qualified employees in the region, including potentially members of the Stockton police
force. Whether the fiscal and economic downturn that led to these effects is still occurring at the
time the County jail is constructed is unknown, but this points to the complex nature of such
issues.

Further, it is difficult to argue, at a time where there is very high unemployment in the
construction industry—so high that the federal government is sponsoring legislation to spur
numerous construction projects to ease unemployment—that the CPR project would lead to
higher construction costs for a County jail.

Finally, even in the very unlikely event that the proposed project does compete with the approved
jail project, the increased construction costs and shortage of construction workers would not be
considered an environmental impact.

The issues raised are largely speculative and do not pertain to any reasonably foreseeable adverse
effects (either direct or indirect) to the physical environment.

EDAW
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M# Health Plan
- of San Joaquin

¢

November 10, 2008
California Healthcare Receivership Corporation
To Whom It May Concern:

The 1,800 bed prison hospital proposed for San Joaquin County totals more beds than are
available at all existing hospitals in the county. A facility that size - which has actually grown from
his original 1,500 bed proposal - will require a huge medical staff in an area already struggling to
attract and keep enough doctors, nurses, medical technicians and other support staff to take care
of the county's citizens. There are potential positive economic impacts, but if the training and
recruiting issues are not addressed proactively, they are outweighed by the negative impacts. There
undoubtedly will be some overlap between the jobs at the prison hospital and the vacancies that six
acute-care hospitals in the county are trying to fill at any given time.

A 2008 study of the physician workforce in San Joaquin County completed by the Health Plan of
San Joaquin, Community Medical Centers and San Joaquin County Health Care Services in
conjunction with the Camden Group and funded by Kaiser Permanente determined that there are
significant physician shortages in primary and specialty care. We are currently experiencing
significant physician shortages in Internal Medicine, Family Medicine, Psychiatry, Oncology,
Endocrinology, Gastroenterology, Dermatology, Nephrology, Rheumatology, Radiation Oncology,
Infectious Disease, General Surgery, Neurosurgery, OB/Gyn, Ophthalmology, ENT, Urology and
Vascular Surgery. Recruiting physicians to this area is difficult and the prison hospital, which will offer
significantly higher salaries, will further exacerbate these shortages if training and recruitment are not
addressed. A medical school at UC Merced Medical School could offer significant relief to this
probtem, but at this time, is not funded.

Another significant challenge will be caused by the nationwide shortage of nurses. The San Joaquin
County prison hospital would need at least 300 licensed vocational nurses and registered nurses.
Again, higher salaries will be offered and that will pull experienced nurses away from San Joaquin
County hospitals, and skilled nursing facilities. Existing schools and training programs in the county
including Delta College and Stanislaus State College do not produce enough nurses to meet projected
demand, even without another hospital. More qualified instructors to train student nurses are needed
and are difficult to recruit.

7751 South Manthey Road ¢ French Camp, CA 95231-9802
(209) 942-6300 @ 1-800-932-PLAN (7526) ® (209) 942-6305 fax ® www.hpsj.com

2-1

2-3
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In addition to physicians and nurses, other medical personnel will be needed. The supply of
psychiatric technicians, for example, is inadequate in the San Joaquin Valley. Before a prison facility
is opened here, the need to increase training for psychiatric technicians as well as lab technicians, 2-4
pharmacists, radiologic technicians and other health professionals including dieticians should be
addressed.

It takes time to build up training programs and teach medical professionals. In the meantime, if this
facility is opened prematurely, there will be a significant drain on existing facilities. We strongly urge 2-5

the committee to delay the construction of the prison hospital in San Joaquin county pending

addressing funding and staffing the training programs that will be necessary to staff this facility.

Sincerely:
- ‘/’3/,.,/ 7 o | 7/; 4}/0
L S

Dale Bishop, MD
Medical Director

Health Plan of San Joaquin

Johin Hackworth, PhD
Chief Executive Officer

Health Plan of San Joaquin

EDAW California Health Care Facility Stockton FEIR
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Letter

2

Response

Health Plan of San Joaquin
Dale Bishop, M.D., Medical Director, and John Hackworth, Ph.D., Chief Executive Officer
November 10, 2008

2-1

2-2

The commenters raise issues associated with project-related increases in demand for medical
staff. In the case of the proposed project, the commenters are correct in indicating that an increase
in demand for medical staff members would result. See Master Response 3 for a discussion
related to supply and demand of medical staff and various strategies that the Receiver is using to
staff the facility while reducing the potential for competition with local health care providers.

The commenter makes a connection between the increased demand resulting from the
project and negative “economic impacts.” CEQA directs lead agencies to determine whether a
project would have a significant effect on the environment. The State CEQA Guidelines (Section
15064[e]) state:

Economic and social changes resulting from a project shall not be treated as significant
effects on the environment. Economic or social changes may be used, however, to
determine that a physical change shall be regarded as a significant effect on the
environment. Where a physical change is caused by economic or social effects of a
project, the physical change may be regarded as a significant effect in the same manner as
any other physical change resulting from the project.

A reasonably foreseeable nexus cannot be drawn between the increase in demand for medical
staff members and a “physical change” in the environment. Such a change, for example, would be
the permanent closing of hospitals, resulting in urban decay, which is not a reasonably
foreseeable outcome. Please also see Master Response 3 “Recruitment and Staffing Issues
Resulting from the Proposed Project.”

The comment provides additional detail to the assertion made in the previous comment that the
proposed project’s increase in demand for medical professionals (this comment focuses on
physicians) would exacerbate existing staffing shortages in the area. As noted under Response to
Comment 2-1 above, the DEIR indicates on page 4.11-8 that the number of medical staff
members available in the local population who are not already employed may be limited because
of the growing demand for medical personnel. Also, please see Master Response 3, “Recruitment
and Staffing Issues Resulting from the Proposed Project.” There is no argument that medical
staffing in San Joaquin County, and the State in general, is a problem that is expected to grow as
the population ages. The DEIR discloses the existing state-wide shortage of medical staff
members. Master Response 3 describes several strategies that the Receiver is using to staff the
project while reducing potential competition with local health care providers and also programs
initiated by the governor to help the nursing shortage in California.

CEQA directs lead agencies to determine whether a project would have a significant effect on the
environment. Following the reasoning outlined under Section 13, “Public Services” in the CEQA
Environmental Checklist (based on Appendix G of the State CEQA Guidelines), the proposed
project would result in a significant effect related to hospital services if it would:

result in substantial adverse physical impacts associated with the provision of new or
physically altered [hospital] facilities, need for new or physically altered [hospital]
facilities, the construction of which could cause significant environmental impacts, in
order to maintain acceptable service ratios...or other performance objectives.

California Health Care Facility Stockton FEIR EDAW
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In this case, the potential project-generated increase in demand for medical professional staff
members would not require new or expanded hospital facilities to be constructed to serve those
inmates sent to local hospitals. Neither can economic effects be attributed to the proposed
project, such that substantial urban decay would result. The proposed project therefore would not
result in a physical change in the environment related to hospital service or urban decay. Please
also see Response to Comment 1-5. Please also see Master Response 3 “Recruitment and Staffing
Issues Resulting from the Proposed Project.”

This comment is generally the same as the previous comment (2-2) except that its focus is on
nurses, rather than physicians. Please see Responses to Comments 2-1 and 2-2 above, which
address similar comments related to the staffing shortage and recruitment difficulties for medical
professionals (including physicians, nurses, and other medical personnel). Please also see Master
Response 3 “Recruitment and Staffing Issues Resulting from the Proposed Project.”

This comment is generally the same as the previous comment (2-2) except that its focus is on
other medical personnel, rather than physicians. Please see Responses to Comments 2-1 and 2-2
above, which address similar comments related to the staffing shortage and recruitment
difficulties for medical professionals (including physicians, nurses, and other medical personnel).
Please also see Master Response 3 “Recruitment and Staffing Issues Resulting from the Proposed
Project.”

The comment notes that training programs take time to develop, and urges delay in opening the
proposed facility. Please see Master Response 1 “Alternatives” regarding the urgency of the
proposed project. Although this comment does not address environmental impacts, it (and the
other comments above) raise important Issues associated with staffing concerns at San Joaquin
County hospitals, and the potential for the proposed project to affect them. This information will
be considered by the Receiver when deciding whether to approve the project. Please also see
Master Response 3 “Recruitment and Staffing issues Resulting from the Proposed Project.”

EDAW
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From: danadodson@comcast.net

Sent: Tuesday, November 11, 2008 12:55 PM

To: PR

Subject: medical facility

I am strongly against the Inmate Medical Facility that is planned for Stockton. I am so very grateful that
a federal appeals court granted us a "stay" of execution. Many data resources such as Trend Graphics
show Stockton and San Joaquin county to be one of the most economically "challenged" areas of 3-1
California as well as the U.S. And this facility will only add to the economic problems that already exist
here. Our property values are quickly approaching 50% to the downside. But our crime rate isn't
plunging. It's going up. There are many great things about Stockton and many reasons why people
want to live here. But that new medical facility isn't one of them. I stongly urge the citizens of Stockton
and San Jaoquin County to fight this mandate and do everything that we can to save our streets and our
property values and our image. Dana Dodson Docter& Docter Realtors

878 W. Benjamin Holt Drive Stockton, CA 95207
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Letter Docter & Docter Realtors
3 Dana Dodson
Response November 11, 2008

3-1 The comment identifies the existing condition of depreciating housing values and increasing
crime rates. This comment does not address environmental issues, and it is also unfounded.
Please see the discussion on pages 4.11-10 through 4.11-11 of the DEIR, which describes studies
on the effects of certain prisons on crime and property values. In short, no correlation exists.
EDAW California Health Care Facility Stockton FEIR
Comments and Responses to Comments on the DEIR 3.3-2
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SJCOGQG, Inc.

555 East Weber Avenue e Stockton, CA 95202 e (209) 468-3913 e FAX (209) 468-1084

San Joaquin County Multi-Species Habitat Conservation &
Open Space Plan (SJMSCP)

SJMSCP RESPONSE TO LEAD AGENCY
ADVISORY AGENCY NOTICE TO SJCOG, Inc.

To: Laura Sainz, Environmental Planning, Department of Corrections and Rehabilitation
From: Anne-Marie Poggio-Castillou, Habitat Planner Technician, SJCOG, Inc.

Date: November 13, 2008

Re: Lead Agency Project Title: ~ Califoria Health Care Facility Stockton

Lead Agency Project Number:
Assessor Parcel Number(s): 181-100-07, -11, 181-150-02, -11 & -12

Total Acres to be converted from Open Space Use: 144.2 acres

Habitat Types to be Disturbed: Agriculture, Natural, and Urban Habitat Land
Species Impact Findings: Findings to be determined by SUIMSCP biologist.

Dear Ms. Sainz:

SJCOG, Inc. has reviewed The Revised Notice of Preparation. This proved will include the development of
a new medical care facility with up to 1,800 beds on a 144.2-acre site. The project site includes most of the 4-1
former Karl Holton Youth Correctional Facility, with is part of the Northern California Youth Correctional
Center located at 7650 South Newcastle Road.

San Joaquin County is a signatory to San Joaquin County Multi-Species Habitat Conservation and Open
Space Plan (SUMSCP). Participation in the SUIMSCP satisfies requirements of both the state and federal
endangered species acts, and ensures that the impacts are mitigated below a level of significance in
compliance with the California Environmental Quality Act (CEQA). Although participation in the SIMSCP is 4-2
voluntary, lead agents should be aware that if project applicants choose against participating in the
SJMSCP, they will be required to provide alternative mitigation in an amount and kind equal to that provided
in the SUIMSCP.

It should be noted that two important federal agencies (U.S. Army Corps of Engineers and the California
Regional Water Quality Control Board) have not issued permits to the SJICOG and so payment of the fee to
use the SUIMSCP will not modify requirements that could be imposed by these two agencies. Potential
waters of the United States [pursuant to Section 404 Clean Water Act] are believed to occur on the project 4-3
site. It may be prudent to obtain a preliminary wetlands map from a qualified consultant. If waters of the
United States are confirmed on the project site, the Corps and the Regional Water Quality Control Board
(RWQCB) would have regulatory authority over those mapped areas [pursuant to Section 404 and 401 of
the Clean Water Act respectively] and permits would be required from each of these resource agencies
prior to grading the project site.

California Health Care Facility Stockton FEIR EDAW
California Prison Health Care Receivership Corporation 341 Comments and Responses to Comments on the DEIR


JewD
Line

JewD
Line

JewD
Line

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                  3.4-1                     Comments and Responses to Comments on the DEIR



The SUIMSCP is requesting a copy of the Environmental Impact Report for the proposed project. This

This Project is subject to the SJMSCP. Per requirements of the SUIMSCP, this project must seek
coverage due to required Army Corp permitting and Section 7 consultation. This project is subject to a 4-4
case-by-case review. This can be a 90 day process and it is recommended that the project applicant
contact SIMSCP staff as early as possible. It is also recommended that the project applicant obtain an
information package. http://www.sjcog.org

After this project is approved by the Habitat Technical Advisory Committee and the SJCOG Inc.
Board, the following process must occur to participate in the SUIMSCP:

. Schedule a SUIMSCP Biologist to perform a pre-construction survey prior to any ground 4-5
disturbance
. Sign and Return Incidental Take Minimization Measures to SUIMSCP staff (given to

project applicant after pre-construction survey is completed)
= Pay appropriate fee to the City of Stockton based on SUMSCP findings
. Receive your Certificate of Payment and release the required permit

If you have any questions, please call (209) 468-3913.

EDAW California Health Care Facility Stockton FEIR
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Please contact SIMSCP staff regarding completing the following steps to satisfy SUIMSCP requirements if
needed:

= Schedule a SUMSCP Biologist to perform a pre-construction survey prior to any ground 4-6
disturbance

. Sign and Return Incidental Take Minimization Measures to SUIMSCP staff (given to
project applicant after pre-construction survey is completed)

. Return signed ITMM’s to both the City of Stockton and SJCOG, Inc. for release of

grading permit

If you have any questions, please call (209) 468-3913.
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Letter

4

Response

SJCOG, Inc.
Anne-Marie Poggio-Castillou, Habitat Planner Technician
November 13, 2008

4-1

4-3

4-4

4-5

4-6

This comment is an introductory paragraph stating that the San Joaquin Council of Governments
(SJCOQ) has reviewed the proposed project and is providing advice for compliance with the San
Joaquin County Multispecies Habitat Conservation Plan (SIMSCP). No issues are raised, so no

further response is provided.

This comment describes the SIMSCP and how it provides compliance with the federal
Endangered Species Act (ESA) and California Endangered Species Act (CESA), and mitigation
for significant impacts on biological resources. This comment states that alternative mitigation in
kind and amount would be needed to reduce the significance of impacts on biological resources if
the lead agency were not to participate in the SIMSCP. However, Mitigation Measure(s) for
Impact BIO-1 on page 4.7-14 requires CPR to participate in the SIMSCP and implement all of
the plan’s avoidance measures for species and activities covered under the SIMSCP, so
alternative mitigation would not be needed.

This comment explains that the SIMSCP does not cover permitting under Sections 401 and 404
of the Clean Water Act. It advises that if waters of the United States were to occur on the project
site, then permits may be needed from the U.S. Army Corps of Engineers (USACE) and the
Central Valley Regional Water Quality Control Board (RWQCB), respectively. This comment is
noted.

As reported in the DEIR (see pages 4.7-21 through 4.7-22), the potential existed for the on-site
drainage basin to be modified, resulting in the potential for filling jurisdictional waters of the
United States and the need for associated permitting. Since publication of the DEIR, engineering
studies (included as Appendix A) have concluded that expansion of the existing retention basin
would not be needed. The existing retention basin has sufficient capacity to serve the CHCF
Stockton and the existing NCYCC facilities. (See Section 2.5 “Project Updates Since Publication
of the DEIR” for specific information on the capacity of the basin) The proposed project would
not directly or indirectly discharge dredged or fill material into jurisdictional waters of the United
States and no authorizations from USACE or the Central Valley RWQCB are required.

This comment states that the proposed project is subject to case-by-case review under the
SIJMSCP. Please see Response to Comment 4-2. Furthermore, the DEIR states on page 4.7-14
that the proposed project is consistent with the definition of “Major Impact Projects” as described
in Section 8.2.2.c of the SIMSCP. Please see also Response to Comment 4-3 regarding USACE
permitting.

This comment advises CPR of the SIMSCP compliance process after the project is approved by
the Habitat Technical Advisory Committee. The comment is noted.

This comment further addresses procedures for compliance with the SIMSCP. This comment
does not address any issues in the DEIR. CPR would follow all SIMSCP requirements in the
execution of the project, if it is approved.
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From: Jenny TeStrake [jtestrake@firstindustrial.com]
Sent: Monday, November 17, 2008 1:34 PM

To: PR

Cc: Mike Niblock; Jose Rubianes; Wallace G. Murfit

Subject: FW: Public Comments - CA Health Care Facility
Please see additional comment below.

-Jenny

From: Brian Grattidge [mailto:BGrattidge@esassoc.com]
Sent: Monday, November 17, 2008 12:41 PM

To: Jenny TeStrake

Cc: Ray Weiss; Aaron Hecock

Subject: RE: Public Comments - CA Health Care Facility

Thanks for cc’ing us, Jenny. The traffic impacts of this facility do overlap yours, and in some cases they have 5-1
determined that mitigation is infeasible, when in fact there are necessary improvements that you (and your
neighbors across the street) are paying for.

Brian

Brian J. Grattidge

ESA | Community Development

8950 Cal Center Drive, Building 3, Suite 300
Sacramento, CA 95826

916.564-4500 | 916.564-4501 fax
bgrattidge@esassoc.com
WWW.esassoc.com

From: Jenny TeStrake [mailto:jtestrake@firstindustrial.com]

Sent: Monday, November 17, 2008 10:59 AM

To: Mamie Starr; Aaron Hecock; Ray Weiss; Brian Grattidge; Rasmussen, Blake @ Stockton; Vallenari, Tyson @
Stockton; McShane, Ryan @ Stockton; Dalporto, Kevin @ Stockton

Subject: FW: Public Comments - CA Health Care Facility

Fyi

From: Jenny TeStrake

Sent: Monday, November 17, 2008 10:57 AM

To: 'CHCFStocktonPublicComments@ursblljv.com’
Cc: 'Mike Niblock'; 'Jose Rubianes'; Wallace G. Murfit
Subject: Public Comments - CA Health Care Facility

Laura,

Attached is a letter outlining our public written comments on the DEIR for the CA Health Care Facility. A hard
copy will also be sent in the mail to you.

California Health Care Facility Stockton FEIR EDAW
California Prison Health Care Receivership Corporation 3.5-1 Comments and Responses to Comments on the DEIR


JewD
Rectangle

JewD
Rectangle

JewD
Line

JewD
Rectangle

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                  3.5-1                     Comments and Responses to Comments on the DEIR



Jenny TeStrake

<<First Industrial comment - CA Health Facility.pdf>>
First Industrial Realty Trust, Inc. (NYSE: FR)

1900 S. Norfolk St, Suite 350

San Mateo, CA 94403

Office: (650) 577-2322

Fax: (650) 577-2328

Cell: (650) 922-0530
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Letter ESA | Community Development

5 Brian J. Grattidge
Response November 17, 2008
5-1 The commenter indicates that mitigation measures deemed infeasible in the DEIR are being paid

for by other development in the vicinity. The infeasibility issue is discussed in detail in Master
Response 5 “Traffic Issues” but basically indicates that with the revision to Mitigation Measure
for Impact TRAF-4, which restricts all project trips to off-peak hours, would eliminate impacts at
all of the intersections and roadways for which mitigation was considered infeasible in the DEIR.
See Master Response 5 for more information regarding the revised mitigation and the resulting
effects on local traffic.
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FIRST

INDUSTRIAL

REALTY-TRUST

1900 South Norfolk Street, Suite 350
San Mateo, CA 94403

T: (650) 577-2322

F: (650) 577-2328

November 17, 2008

Laura Sainz

CEQA Project Manager for the California Prison Health Care Receivership Corporation
2400 Del Paso Road, Suite 255

Sacramento, CA 95834

Subject: Written comments on the DEIR for the California Health Care Facility
7540 South Newcastle Road
Stockton, CA

Dear Laura,

Per review of the DEIR, First Industrial Realty Trust, Inc. would like to provide public written comments
on the report. Since the Project requires the use of city services including water, wastewater treatment,
and stormwater management, the Project should be required to annex into the City of Stockton to obtain 6-1
these services, which annexation is approved by LAFCO, a State mandated entity. The project should also
be required to fund their fair-share of public improvements and public services, including mitigation
measures related to significant impacts, such as the conversion of farmland and traffic-related impacts to
intersections and freeway mainline. The Project should also be required to pay the City’s Public Facilities
Fees associated with development.

This development project should be treated equitably to the other developments in the Arch Road corridor

and is not immune to the associated fees, expenses, and annexation requirements for obtaining and using 6-2
City services.
Sincerely,
FIRST INDUSTRIAL REALTY TRUST, INC.
By: denny TeStako -
Jenny TeStrake
Investment Associate
cc: Mike Niblock, City of Stockton Community Development Director
cc: Jose Rubianes, Associate Planner — Planning Division
California Health Care Facility Stockton FEIR EDAW
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Letter

6

Response

First Industrial Realty Trust, Inc.
Jenny TeStrake, Investment Associate
November 17, 2008

6-1

The comment states that the project site must be annexed into the City of Stockton. This concern
is addressed in detail below. The commenter also states that the proposed project should be
required to pay its fair share of fees toward public improvements and services, including
mitigation measures related to significant impacts such as the conversion of farmland and traffic-
related impacts on intersections, as well as the City’s public facilities fees associated with
development. As indicated throughout the DEIR, the CPR would pay impact fees to reduce
project impacts to the extent feasible. (See, e.g., Mitigation Measure AG-1, which has been
revised to require CPR to purchase off-site conservation easements for farmland; and Mitigation
Measure B1O-1, which requires CPR to participate in the SIMSCP, which in turn includes
payment of mitigation fees. (See also City of Marina v. Bd. of Trustees of the Cal. State Univ.
[2006] 39 Cal.4th 341.)

The commenter states that because the proposed project would require the use of City services,
including water, wastewater, and stormwater management, the project site should be annexed into
the City of Stockton. The commenter notes that annexation would require approval by the [San
Joaquin] Local Agency Formation Commission (LAFCO). As explained below, annexation is not
required. Therefore, the DEIR did not impermissibly fail to identify annexation as a required
approval, or to identify San Joaquin LAFCO as a responsible agency.

Water Supply

Annexation of the project site into the City of Stockton is not required to serve the proposed
project with City water. On December 8, 2008, the Central Valley RWQCB ordered Forward

Inc., operator of the Forward Landfill adjacent to the project site, to supply water to the site
through the issuance of a cleanup and abatement order (Central Valley RWQCB 2008) (Appendix
E). The NCYCC and CDCR have historically relied on groundwater at the site for drinking water
and other uses.

From 1954 until 2000, the City owned and operated the Austin Road Landfill for the disposal of
Class Il and Class 111 municipal solid waste (Fugro West 2008). The Austin Road Landfill is
located approximately 1,900 feet south of the NCYCC site, just north of what is now the Forward
Landfill. Under the City’s management, the Austin Road Landfill accommodated the disposal of
municipal solid waste in unlined trenches excavated to approximately 20 feet below ground
surface. In addition to being unlined, the trenches lacked a system for collecting and removing
landfill gases and leachate to prevent groundwater contamination. A corrective action plan to
remediate the resulting plume of groundwater contamination was approved in 1991. By 1998,
however, the corrective action measures remained ineffective in remediating the groundwater
impacts.

In September 2000, Forward Inc. purchased the Austin Road Landfill from the City (Central
Valley RWQCB 2008). Operations of the Forward Landfill and the Austin Road Landfill were
later combined by Allied Waste into a single facility under the name “Forward Landfill.”
According to the Cleanup and Abatement Order, all three groundwater wells at the existing
NCYCC facility have been affected, to some degree or another, by the landfill’s contamination,
such that concentrations of volatile organic compounds (VOCs) exceed maximum contaminant
levels (MCLSs) established by the U.S. Environmental Protection Agency (EPA) for drinking
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water. This is of particular concern with respect to tetrachloroethylene levels that have already
caused one well to be shut down.

The VOCs detected in the NCYCC wells also include solvents used in dry cleaning and
breakdown products that are not naturally occurring. Some are known human carcinogens. As
found by the Central Valley RWQCB, the presence of these chemicals in the groundwater has
impaired the NCYCC’s beneficial use of the groundwater (Central Valley RWQCB 2008).

In 2003, the Central Valley RWQCB adopted waste discharge requirements in Orders R5-2003-
0049 and R5-2003-0080 to implement revised corrective actions and to remediate groundwater
contamination associated with the landfill. The measures, however, were found to be insufficient
to control the plume and remediate the release of groundwater pollutants from the landfill. In
April 2007, the California Department of Health Services, Division of Drinking Water and
Environmental Management, issued a citation to the NCYCC for failure to comply with the
drinking-water standards for tetrachloroethylene (Central Valley RWQCB 2008:paragraphs 13
and 17).

Under the Porter-Cologne Water Quality Control Act (Porter-Cologne Act), the Central Valley
RWQCB is authorized to regulate the discharge by any person of waste that could affect the
quality of the state’s waters (California Water Code, Sections 13260 and 13263). The Porter-
Cologne Act gives the various RWQCBSs broad enforcement authority to ensure that water quality
meets minimum standards. One enforcement mechanism is the issuance of cleanup and abatement
orders. Cleanup and abatement orders generally require a discharger to clean up waste, abate its
effects, and take other remedial actions (Water Code, Sections 13223 and 13304). Cleanup and
abatement orders may also require the provision of, or payment for, uninterrupted replacement-
water service (Water Code, Section 13304[a]). Replacement water provided “shall meet all
federal, state, and local drinking water standards and shall have comparable quality to that
pumped by the public water system or private well owner prior to the discharge of waste” (Water
Code, Section 13304[f]).

In December 2008, the Central Valley RWQCB issued a cleanup and abatement order to Forward
Inc. in response to the contamination of the NCYCC’s groundwater wells. The order requires
Forward Inc. to, among other things, supply replacement water to the NCYCC site at no cost to
the NCYCC (Central Valley RWQCB 2008). The Central Valley RWQCB has found that the
issuance and implementation of the cleanup and abatement order is exempt from CEQA, and that
Forward Inc. must comply with the order as soon as reasonably possible (Central Valley RWQCB
2008:paragraph 33). Specifically, the order (Central Valley RWQCB 2008:*“Water Supply,”
paragraph 1) requires:

By 31 December 2008, the Discharger [Forward Inc.] shall submit a contingency plan to
supply drinking water to the Northern California Youth Authority without any cost to the
facility. The contingency plan must include a short-term remedy that could be
implemented immediately, such as wellhead treatment or a waterline. The plan must be
implemented upon the confirmed detection of VOCs above drinking water standards
(Maximum Contaminant Levels (MCLSs)) in the drinking water faucets fed by the
Northern California Youth Authority water storage tank.... A copy of the plan shall be
provided to Northern California Youth Authority and a second copy shall be placed in the
facility’s Operating Record.

To date, a contingency plan has not been submitted by Forward Inc. The plan is nevertheless
expected to be submitted to the Central Valley RWQCB shortly (Central Valley RWQCB
2008:“Water Supply,” paragraph 1). Failure to comply with the order could lead to a referral to
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the California Attorney General for injunctive relief. (Section 13304[a] of the California Water
Code states that upon failure of any person to comply with a cleanup or abatement order, the
Attorney General, at the request of the RWQCB, shall petition the superior court of that county
for the issuance of an injunction requiring such person to comply.) Failure could also lead to
administrative civil liability of up to $10,000 per violation per day (Central Valley RWQCB
2008:14, citing Sections 13268, 13350, and/or 13385 of the Clean Water Act). The analysis in
DEIR Section 4.13 evaluated sufficiency of city water supply to serve the site and other
development in Stockton, but did not discuss the recent cleanup and abatement order because it
had not been released.

To provide the requisite replacement water to the NCYCC site, Forward Inc. has indicated plans
to purchase City water. Because of ongoing Central Valley RWQCB investigations, and in
apparent anticipation that the board would require Forward Landfill to supply replacement water
to the NCYCC, Allied Waste, the parent company of Forward Inc., has been working on the plans
and infrastructure needed to supply the site with City water since at least 2007. (See the
improvement plans by Allied Waste entitled “California Youth Authority Water Line,” Dee
Jasper & Associates, Inc. Civil Engineers [December 7, 2007] under contract to Allied, Basso,
pers. comm., 2007.)

The replacement water provided by Forward Inc. would be supplied to the project site as
described in Section 4.14, “Public Utilities,” of the DEIR. As explained on page 4.14-19 of the
DEIR, the proposed project would connect to the 16-inch distribution line currently in place on
Arch Road and would loop the system by extending a new distribution line down Newcastle
Road. (see also Tovar, pers. comm., 2008; Palmer, pers. comm., 2008).

Until release of the revised Notice of Preparation (NOP) for the proposed project, no party
objected to the water line extension down Arch and Newcastle Roads to the NCYCC site, or
indicated that it would require annexation before City water could be supplied to the site. Because
Forward Inc. is legally obligated under the cleanup and abatement order to supply the project site
with water, the duty to pursue annexation if, in fact, the City so requires, is the obligation of
Forward Inc. and the City.

To date, annexation has not been required. This may be because the City’s prior construction and
operation of the Austin Road Landfill resulted in the groundwater contamination. The City, like
Forward Inc., therefore has an interest in expeditious compliance with the Central Valley
RWQCB’s cleanup and abatement order (Central Valley RWQCB 2008:*“Water Supply,”
paragraph 1).

Implementation Measure HS-17 of the City General Plan, in fact, requires the City to “investigate
the possibility of groundwater contamination...adjacent to the City’s Austin Road landfill and
support long-term programs by appropriate agencies to prevent future groundwater degradation”
(City of Stockton 2007a:11-16). By allowing Forward Inc. to supply replacement water to the
NCYCC and comply with the cleanup and abatement order on an expedited basis (i.e., without
requiring annexation), the City would be helping to prevent future groundwater degradation from
the landfill.

Even if the City were to require annexation (or an out-of-agency service agreement) before
allowing Forward Inc. to supply City water to the NCYCC site, that annexation would not be a
required entitlement of the proposed project, but rather an independent action required to be
undertaken by Forward Inc. in response to the Central Valley RWQCB’s order. Because Forward
Inc. must supply replacement water to the NCYCC, the proposed project’s water supply is not
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speculative. Section 4.13 of the DEIR fully analyzes the environmental consequences of using
City water supply to serve the project’s water demands.

Annexation of the project site is also not required as a result of the City providing new or
extended service to CPR/CDCR by contract or agreement outside its jurisdictional boundaries
under Sections 56133(a) and 56133(e) of the Government Code, within the Cortese-Knox-
Hertzberg Local Government Reorganization Act of 2000 (Government Code Section 56000 et
seq.). (Note: As discussed under “Wastewater Services” below, the City already extends service
to the site.) Pursuant to that section, contracts or agreements involving two or more public
agencies for the provision of public services as an alternative to, or substitute for, public services
already being provided where the level of service to be provided is consistent with levels of
service contemplated by the existing service provider do not require LAFCO approval. Here, the
level of service contemplated by CDCR with the existing groundwater wells is that water service
needed for services at buildout of the property. Transfer to City water would be consistent with
that service level. In addition, extension of the City’s water supply system could also be granted
to respond to the current Clean Up and Abatement Order and to the existing public health and
safety threat due to the Landfill’s contamination of the groundwater. For all of the above reasons,
annexation of the project site into the City of Stockton is not required to serve the proposed
project with City water.

Wastewater Services

The NCYCC site, on which the proposed health care facility would be located, currently contracts
wastewater services from the City (see page 4.14-2 of the DEIR). Service to the project site
would be within the scope of the existing contract, which allows flows of up to 800,000 gallons
per day. With the proposed project in place, flows from the entire site would be approximately
400,000 gallons per day. The proposed on-site sewer pump station will include a wet well or
temporary sewage storage facility that will attenuate peak sewage flows to ensure that the
conditions of the agreement between the City and the state are maintained (see page 4.14-18 of
the DEIR). Because the City is currently contractually obligated to supply such services to the
site, it cannot condition wastewater service to the project site upon annexation. Nor would the
provision of wastewater service constitute a “new or extended” service requiring LAFCO
approval under Government Code Section 56133 because the City currently provides that service
to the project site.

Stormwater Facilities

As explained in Section 4.14, “Public Utilities,” of the DEIR, the existing detention/retention
basin on the project site was proposed to be expanded to accommodate increased runoff and
prevent increases in the amount of discharge into the adjacent Littlejohns Creek. However, more
recent engineering studies prepared by Kimley-Horn Associates (see Appendix A), which are
based on actual surveys of the basin, indicate that the basin has adequate capacity to serve both
the proposed project and the existing NCYCC facilities. Therefore, the proposed project would
not directly or indirectly result in the need for new or expanded stormwater drainage facilities
from the City or County. Because expanded City services are not required in connection with the
proposed project’s stormwater management, annexation into the City of Stockton would not be
required, nor would LAFCO approval of an out-of-agency service extension be required under
Section 56133 of the Government Code.

6-2 The comment indicates that the proposed project is not immune from fees and requirements and
should be treated equitably with nearby development. This comment does not raise issues related
to the adequacy of the DEIR and does not describe the impacts for which the fees would be used.
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CPR is a state agency, and as such, is not subject to local fee programs, although it can
participate to the degree that the programs would mitigate the significant environmental effects of
the project. A wealth of opinions from the California Attorney General and several cases exist
about whether the state is required to pay local impact fees in conjunction with state projects. In
summary, a review of these opinions and cases finds that the state is not required to pay such fees.
(See, e.g., Guy Hall v. City of Taft, 47 Cal.2d 177 [1956], which stated that when the state
engages in such sovereign activities as the construction and maintenance of its buildings, it is not
subject to local regulations unless the constitution says it is or the legislature has consented to
such regulation; and 63 Ops. Cal. Atty. Gen. 768 [1980], which found that Folsom State Prison is
exempt from paying fees levied by the Sacramento County Air Pollution Control District.)
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Assistant Executive Officer
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1010 10" Street, Suite 6800, Modesto, CA 95354
P.0O. Box 3404, Modesto, CA 95353-3404
Phone: 209.525.6333 fFax 209.544. 6226

STANISLAUS COUNTY ENVIRONMENTAL REVIEW COMMITTEE

November 17, 2008

Laura Sainz

CEQA Project Manger for the

CA Prison Health Care Receivership Corp.
2400 Del Paso Road, Suite 255
Sacramento, CA 95834

SUBJECT: ENVIRONMENTAL REFERRAL — NOTICE OF DRAFT

ENVIRONMENTAL IMPACT REPORT AND PUBLIC MEETING
FOR THE CALIFORNIA HEALTH CARE FACILITY, STOCKTON

Ms. Sainz:

The Stanislaus County Environmental Review Committee (ERC) has reviewed 7-1
the subject project and has no comments at this {ime.

The ERC appreciates the opportunity to comment on this project.

Sincerely,

endez, Senior Manag
Environmental Réview Committee

cc: ERC Members
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Letter Stanislaus County Environmental Review Committee

7 Raul Mendez, Senior Management Consultant
Response November 17, 2008
7-1 This letter states that the Stanislaus County Environmental Review Committee has reviewed the

DEIR and has no comments at this time. The comment is noted.
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‘ The California Health Care Facility, Stockton 04145

RECD NOV 24 2008
COMMENTS

Please provide comments on the draft environmental impact report for the California Health Care Facility, Stockton. Return
this sheet to the comment box or mail it by December 8, 2008 to: Laura Sainz, CEQA Project Manager for the CPR,

URS/Bovis Lend Lease Joint Venture, 2400 Del Paso Road - Suite 255, Sacramento, CA 95834 or fax to 916-779-6399.
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Letter San Joaquin County Health Care Services

8 Kenneth B. Cohen
Response November 24, 2008
8-1 The commenter states that there are concerns regarding manpower shortages, local impacts, and

other issues. No other details are provided in the comment, so a direct response cannot be
provided. Please refer to Master Response 3, “Recruitment and Staffing Issues Resulting from the
Proposed Project,” regarding staffing, recruitment, and County services.
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meyers|naya ribucksilver & wilson

protessionel law corporatien

555 12th Sireet, Suite 1500
Qakland, Califoria 94607
Tel (510) 808-2000
Fax (510) 444-1108
www_meyer shave.com

FAX TRANSMITTAL
DATE: December 8, 2008

CLIENT NO:  1313.002

TO: Laura Sainz
URS/Bovis Lend Lease Joint Venture
Fax: 416.779.6399

FROM:  Edward Grutzmacher

RE: California Health Care Facility, Stockion
NO. OF PAGES SENT (Including This Sheet): 3
HARD COPY TO FOLLOW? No

ADDITIONAL COMMENTS:

docid

CONFIDENTIALITY NOTICE
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meyersinave rihacksilver & wilson
professional law corporaiion _ Ed Grutzmacher

Attorney at Law
510.808.2000

December 8, 2008
VIA FAX and U.S. MAIL

Laura Sainz

CEQA Project Manager for the Califomnia Prisen Receivership
URS/Bovis Lend Lease Joint Venture

2400 Del Paso Road, Suite 255

Sacramento, California 95834

Fax:  (916) 779-6399

Re:  California Health Care Facility, Stockton

Dear Ms. Sainz,

Meyers Nave represenis the Cily of Whittier (“Whittier”) with respect to the California Prison Health
Care Receiver's (“Receiver”) program to construct 10,000 medical and mental health beds to
service California’s prisoner population. Whittier has the following comments on the drait 9-1
Environmental Impact Report (“EIR") for the proposed California Health Care Facility project at the
Northem California Youth Correctional Center in Stockton, CA (“project”).

First, Whittier would again like o express its gratitude that the Receiver has decided to follow the
California Environmental Quality Act in evaluating proposed sites for the Receiver's projects and
hopes that the Receiver will continue to follow this very important law. That said, it causes some
concem that the Recegiver has, in effect, proposed one 10,000 bed program, but has chosen 1o
evaluate the environmental impacts of the program in seven separate EIRs. Wy was a Program
EIR not prepared for all of the proposed facilities? Since no Program EIR has been prepared, 9-2
where does the Receiver evaluate the relative environmental impacts of locating one facility at one
location instead of another? As the analysis now stands, # is difficult for the reader to determine
whether one proposedt location for a COCR facility has more or iess environmental impacts than
locating the facility somewhere else.

Along these same lines, Whittier has a number of specific comments:

Why is between 1,300 and 1,800 beds considered the “optimal” size? (Page 1-1.) Couid a larger
facility be located on the proposed project site? If so, why was a larger facility not proposed? Ifa 9-3
larger facility is feasible, could increasing the size of this faciiity efiminate the need for one or more
of the other facilities? If so, would the reduction of the need for other facilities have a net benefit to
the environment as a whole?

555 12th Street, Suite 1500 I Dukland, Califgrnia 84607 l tel 510.808.2000 ‘ fax 5104241708 | WWW.meyersnave.con)
LOS ANGELES » DAKLAND « SACRAMENTO « SAN FRANCISCO « SANTA ROGA
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Laura Sainz
Re: California Health Care Facility, Stockion Decamber 8, 2008

Page 2

The EIR states (page 3-1) that these 10,000 beds will be divided up into seven faciiities. How was
it determined to construct seven facilities? Why is # not feasible to construct fewer, larger facilities
that may minimize the overall environmental impacts ¢f the 16,000 bed program as a whole?

The EIR states (page 3-1) that three of the seven proposed faciities will be located in "northern”
California and four will be located in “southern” California. How did the Receiver decide on this
division of the facilities? Where did the Receiver draw the line between “northern” and “southern”
Califomia?

Why is it a project objective to locate the project on state-owned land? Are the financial constraints
of purchasing land for the facility the only reason privately-owned land was not considerad for the
facility? What is the evidence of this financial infeasibility? 1f not, what other rationale was used o
ex¢lude sites on privately-held land?

CEQA Guidelines section 15126.6(c) requires the EIR to “identify any alternatives that were
considered by the lead agency but were rejected as infeasible during the scoping process and
briefly explain the reasons underlying the lead agency’s determination.” The EIR includes a list of
three alternatives considered but rejected in section 7.3 including the “Off-Site Location
Alternative.” The discussion of the “Off-Site Location Alternative indicates that “all sites ihat have
heen deemed feasibie for construction of medical and mental health facilities and are owned by the
state are currently identified for proposed future facilities.” (Page 7-5.} To date, the Receievr has
released NOPs for six facilities, including facilities In Chino, Folsom, San Diego, Stockton,
Vacaville, and Ventura. Please provide the location for the seventh proposed facility. Can the
reader assume that if a currently owned CDCR facility is not among the six already identified sites
or the seventh site, the Receiver has determined that that CDCR facility is not & feasible location
for the 10,000 bed program?

Thank you for the opportunity to comment on this important project. Please ensura that Whittier
continues 16 receive all further notices and correspondence concerning this project at my office,
555 120 Street, Suite 1500, Qakland, CA 94607,
Very truly yours,

. -
Ed Grutzmacher

CG: Steve Halvey, Nancy Mendez

1177080_1.00C

9-4

9-5

9-6

9-7
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Letter

9

Response

Meyers Nave Riback Silver & Wilson Professional Law Corporation
Ed Grutzmacher, Attorney
December 8, 2008

9-1

9-2

9-3

The comment provides an introduction to the letter. Because no specific comments are provided
no additional response is required.

The comment questions why a program EIR was not prepared and indicates difficulty
understanding the impacts at certain locations versus others for siting the facilities. Please see
Master Responses 1 and 2, “Alternatives” and “Programmatic versus Project-Level
Environmental Review,” respectively.

The commenter questions why the specific range of beds is “optimal” and whether a larger
facility, if feasible, could eliminate the need for other facilities, which might reduce
environmental effects as a whole.

In September 2007, a variety of topics were reviewed by the Receiver’s planning team. This
review ultimately led to discussions regarding management models, levels of integration between
medical and mental health services, and the preferred number of beds to be located within a
single facility. The Receiver’s planning team engaged in several activities:

identified objectives to support the Receiver’s Plan of Action,

touring comparable facilities,

continuing to test and refine development options,

documenting implementation strategies for different development options, and
initiating preliminary discussions about broad operational considerations.

vV VY VY VvVYy

The planning team relied heavily on the Chronic and Long-Term Care in California Prisons:
Needs Assessment—Final Report prepared for CPR by Abt Associates, Inc., and Lumetra (CPR
2007d), to determine existing patient’s medical needs and project future needs and population
increases. According to this report, by the year 2017 the continued aging of the population is
projected to increase the need for medical beds to 4,970-5,750 beds for patients who need High
Acuity, Low Acuity, and/or Specialized General Population beds. Given that range of beds
needed, and the plans to improve health care access and services in all of the existing 33 CDCR
prison facilities, the Receiver determined the need for 5,000 additional medical beds.

Navigant Consulting, Inc., completed a study for the Coleman court in an effort to determine the
number of mental health beds needed to comply with the Coleman case, which dealt with
deficiencies in CDCR’s treatment of inmates with mental health needs. Navigant determined that
5,000 beds were needed to meet mental health needs. This number was validated in the
Supplemental Bed Plan Report—August 2007 (CDCR 2007), which identifies the need for
additional housing and treatment space for the mentally ill population.

Given the need to construct 10,000 beds (5,000 medical and 5,000 mental health), several options
for both sizing and the total number of sites were considered:

» One Site Model (all 10,000 beds at one site)—This model was ruled out because of the
challenges identified in:
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» effectively managing such a large complex;
* recruiting an adequate number of qualified professionals and staff members;
« providing effective support services, such as food, laundry, and visiting; and

* managing transportation costs related to transferring inmates throughout the state to one
location.

Three Site Model—This model was ruled out because of the challenges identified related to:
» large patient population size, which presents management and staffing challenges; and

» distances between residential units and treatment/services, which could adversely affect
the program.

Five Site Model—This model was ruled out because of the challenges identified:
» Large patient population size presents management and staffing challenges

» Distances between residential units and treatment/services could adversely impact the
program

Seven Site Model—This model was determined to be the most reasonable because :

* The facility could be a stand-alone facility and could be managed independently from
surrounding facilities;

* It provides the most reasonable size for the management and delivery of treatment
services;

* A smaller, more compact campus would provide greater and closer access by staff
members and patients to campus treatment and support services;

»  There would be less impact on visiting families because of the shorter distance to travel;
and

»  There would be reduced cost related to transferring inmates because of proximity to
existing prisons in Southern and Northern California.

Given the need to provide 10,000 beds (5,000 medical beds and 5,000 mental health beds) at an
optimal number of seven sites (as described above), the optimal size of these facilities, in terms of
program, cost, and management efficiencies, is generally 1,300-1,800 beds. The range in size is
because of the various types of mental health beds that are included in the Receiver’s program, as
well as the potential to establish site-specific specializations, which would result in less
duplication and maximum utilization of specialized staff members, resources, and equipment.

Please also see Master Responses 1 and 2.

9-4 Please see Response to Comment 9-3.

9-5 The commenter brings into question the division of the facilities, primarily between northern and
southern California. The division of the facilities, three in the north and four in the south, is based
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9-6

on the distribution of the state’s population. Based on other project objectives, notably the need to
locate facilities in urban areas, a limited number of sites are available outside of major
metropolitan areas. The more rural Central Valley and desert areas do not have a sufficient
employment base to support staffing of these facilities in these areas. Therefore, the facilities are
sited near major metropolitan areas in both northern and southern California.

CPR directed the site team to locate the facilities on state-owned land in an effort to decrease cost
and reduce the amount of time needed to develop the facilities, given the lengthy process and
expense related to acquisition of real property and/or the eminent domain process. Financial and
time constraints for complying with the federal court order were two reasons that privately owned
land was not considered. As to financial feasibility, an analysis of siting on private land was not
conducted. However, given the current state of fiscal conditions, with a state budget deficit over
$40 billion (according to a February 2009 Wall Street Journal article), it is prudent and in the best
interest of California taxpayers to site the projects on land with few or no acquisition costs. For a
further discussion of alternative sites, please see Master Response 1.

The commenter requests the location of the seventh facility and asks whether it may be assumed
that any location not already identified among the six sites or the seventh site would not be
selected. The location of a seventh site has not been finalized, although the Fred C. Nelles Youth
Correctional Facility in Whittier is being considered. As to conclusions that can be drawn about
the feasibility of other CDCR sites, CPR has identified the sites among all CDCR sites (and other
state incarceration facility sites) that it considers to have the best combination of location, space,
environmental constraints, and infrastructure. This does not, however, imply that other sites will
or will not be identified on CDCR or other state land. Like all lead agencies, CPR will review the
content of its CEQA documents on each site it considers, along with other relevant information,
and will determine whether a project should be approved on the relevant site. If additional sites
are needed, CPR would determine whether they are feasible and whether they should be
considered for a project. If so, CEQA analyses would be prepared to determine the environmental
effects of locating a project on the relevant site, and whether a project should be approved.

EDAW
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555 WEST FII'TH STREET MORRISON & FOERSTER LLP

MORRISON ‘ FOERSTER LOS ANGELES NEW YORK, SAN FRANCISCO,
- LOS ANGELES, PALO ALTO,

CALIFORNIA 90013-1024 SAN DIEGO, WASHINGTON, D

TET ]::PHONF' 213.892.5200 NORTHERN VIRGINIA DENVE

- Com SACRAMENTO, WALNUT CREL

FACSIMILL: 213.892.5454

TOKYO, LONDON, BEIJING,

N SHANGHAI, HONG KONG,
WWWMOFOCOM SINGAPORLE, BRUSSELS
December 8, 2008 Writer’s Direct Contact

213.892.5731
PHsiao@mofo.com

Via Electronic Mail (laura.sainz@ursblljv.com) and Overnight Delivery

Laura Sainz

CEQA Project Manager for California Prison Health Care Receivership Corporation
URS/Bovis Lend Lease Joint Venture

2400 Del Paso Road, Suite 255

Sacramento, CA 95834

Re:  California Health Care Facility (Stockton) — Draft Environmental Impact Report
Dear Ms. Sainz:

This letter is sent on behalf of the California Correctional Peace Officers Association
(“CCPOA”), which represents the dedicated men and women who walk the “toughest beat in
the state” in our corrections institutions. The CCPOA submits the following comments
regarding the October 2008 Draft Environmental Impact Report (“DEIR”) for the California
Health Care Facility (Stockton) (“Project”).

The CCPOA has important interests in this proposed Project. In addition to its professional
responsibilities, CCPOA has members that currently live within the vicinity of the Project,
and many others may relocate along with their families to the Project vicinity, if the Project
is approved and becomes operational. For these reasons, CCPOA’s members are greatly
concerned about the Project’s impacts on the environment, the community, and of primary
importance, the operational safety for its members, the inmates, and the public at large. 101
We have carefully reviewed the DEIR. Unfortunately, we find that the document is not
legally adequate under the California Environmental Quality Act (“CEQA”). The DEIR
improperly “piecemeals” CEQA review by segmenting this Project from the statewide prison
construction program, including an adjacent facility, and the statewide correctional health
care facility construction program. Further, the DEIR does not adequately analyze the
Project’s project-specific and cumulative environmental impacts in the areas of water supply,
public utilities, traffic, air quality, cultural resources, geology, and climate change. These
flaws render the DEIR legally deficient and fail to inform decision-makers and the public of
the Project’s significant environmental eftects.

California Health Care Facility Stockton FEIR EDAW
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MORRISON ‘ FOERSTER

December 8, 2008
Page Two

A. The DEIR Fails to Analyze the Programmatic Impacts From All Prison
Construction Projects, Resulting in Improper “Piecemealing” of CEQA
Review

This Project is part of a larger statewide program to construct new prison facilities and
correctional health care facilities. The California Prison Health Care Receivership
Corporation (“CPR”) undertook this program with authorization from the Public Safety and
Offender Rehabilitation Services Act of 2007 (“AB 900”) and as a result of the class action
lawsuit, Plata v. Schwarzenegger. The program includes up to seven new correctional health
care facilities proposed by CPR and several correctional facilities proposed by the California
Department of Corrections and Rehabilitation. The impacts of this statewide program must
first be analyzed in a Program EIR before any single project is approved.

CEQA Guidelines section 15165 provides:
10-2
Where individual projects are . . . to be undertaken and where the total
undertaking comprises a project with significant environmental effect, the
lead agency shall prepare a single program EIR for the ultimate project as
described in Section 15168.

14 Cal. Code Regs. § 15165 (emphasis added). A Program EIR is required for related
projects that are “carried out under the same authorizing statutory or regulatory authority and
hav[e] generally similar environmental effects which can be mitigated in similar ways.” Id.
§ 15168. The “total undertaking” of constructing or renovating a series of prisons and
correctional health care facilities, all authorized by the same statute and part of the same
statewide effort to improve the prison system, requires preparation of a Program EIR.

The DEIR for this Project is inadequate because it takes a “piecemeal” approach to CEQA
review. The DEIR only analyzes impacts from one project among a series of related projects
statewide. CEQA mandates that a program EIR be prepared first in such a situation before
project-level impacts can be addressed. This DEIR fails to inform decisionmakers and the 10-3
public about the true nature and extent of environmental effects from statewide prison
improvements. Prior to approving this — or any — correctional health care facility or prison
improvement project, CPR, in conjunction with the California Department of Corrections
and Rehabilitation, must first prepare a program EIR.

The DEIR also fails to analyze the more localized programmatic impacts from the proposed
Northern California Re-Entry Facility (“Re-Entry Facility”). As the Re-Entry Facility will
be constructed immediately adjacent to this Project, the localized impacts will be greater and
should be evaluated in detail. The DEIR for this Project and the Mitigated Negative 10-4
Declaration for the Re-Entry Facility take an individual project-by-project approach that does
not fully inform decisionmakers and the public about the combined effects from the two
projects.
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December 8, 2008
Page Three

B. The DEIR Fails to Provide an Adequate Analysis of Water Supply
Impacts

The DEIR’s analysis of project-specific and cumulative water supply impacts is inadequate
for several reasons, as detailed below.

1. The DEIR’s conclusion that the Delta Water Supply Project will
provide firm long-term water supply is not supported by
substantial evidence

a. Concerns relating to biological resources make the DWSP
water unreliable 10-5

The DEIR improperly concludes that the Delta Water Supply Project (“DWSP”) is a firm
source despite potential impacts from pumping restrictions in the Delta. CEQA requires a
reasoned analysis of the likelihood of future water availability. Vineyard Area Citizens for
Responsible Growth, Inc. v. City of Rancho Cordova, 40 Cal. 4th 412, 432 (2007). The
DEIR discloses on page 4.13-6 that “Section 1485 water may be subject to pumping
restrictions due to fish protection” but concludes “it is reasonable to expect that the permits
will be granted in the next few months.” There is no evidence to support this conclusion
aside from the City of Stockton’s (“City”) indication that its staff has been “actively
pursuing” the permits. To the contrary, substantial evidence suggests that Delta water
deliveries may not prove to be available and should not be relied on.

Diverting Delta water for urban and agricultural uses has recently become one of the most
hotly contested environmental battles in the State. Environmental organizations have
recently scored a number of victories on this front, which has resulted in severe curtailment
of pumping from the Delta, most significantly through the Natural Resources Defense
Council v. Kempthorne and Pacific Coast Federation of Fisherman’s Associations v.
Gutierrez cases which invalidated Biological Opinions for the Delta smelt, Chinook salmon
and Central Valley Steelhead. Until new Biological Opinions are issued and the court’s
interim order is lifted, it is unknown whether pumping will continue in the Delta and on what
terms. Indeed, the new Biological Opinions could affect diversions throughout the integrated
Delta system. This litigation also serves as evidence of the high degree of uncertainty in the
consultation process needed to obtain a take permit. While the DEIR mentions this litigation,
it fails to disclose the adverse impact the litigation could have on water supply deliveries
from the DWSP.

10-6

Further, the Fish and Wildlife Service has given notice that it will consider a petition to uplist
Delta smelt from threatened to endangered. The petition is attached as Exhibit A. This
potential change in status is a result of a recent precipitous drop in abundance. Id. Asa
result of this uplisting, the Delta smelt battle will likely intensify, making it is more likely

10-7
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December 8, 2008

Page Four
that further curtailments on Delta water diversions will be necessary. This issue goes 10-7
unmentioned in the DEIR. Contd

In another recent development, on December 1, 2008, two environmental groups filed a
lawsuit against the Department of Water Resources alleging that DWR’s management of the
Delta (specifically, its overuse for water supply and attendant biological impacts) violates,
among other things, the public trust and the California Constitution. A copy of the complaint
is attached as Exhibit B. A spokesman for DWR described the lawsuit as potentially leading
to “draconian” cuts in deliveries of Delta water supplies. This latest lawsuit provides further
evidence that the DWSP water may never prove to be available, or at least not in the
quantities suggested as reliable in the DEIR.

10-8

Issues relating to Delta smelt are of key importance to the Project’s water supply because one
of the permits the City is awaiting is a take permit due to the impact on Delta smelt.
Nonetheless, despite the great state of uncertainty attending Delta water, a member of the
public would have little idea of these significant developments after reading the DEIR.
Indeed, the DEIR refers to DWSP as “a very reliable source of water.” DEIR, at 4.13-6.

This 1s misleading, and clearly fails to live up to the Vineyard Area Citizens standard of 10-9
describing any uncertainties attending water supplies relied on. The closest the DEIR comes
to addressing these issues is to say that it is “unclear” how an adverse ruling would affect
system operations (including the DWSP). DEIR, at 4.13-7. While it is true that it is
unknown how these events will turn out, the Vineyard Area Citizens case requires that the
DEIR make clear that the DWSP deliveries are uncertain, that may never occur or may occur
in significantly reduced quantities. The DEIR largely ignores these issues.

We also note that the City of Stockton’s new General Plan 2035 explicitly recognizes that the
DWSP should not be relied on for new development while its approval is pending. General
Plan Policy PFS-2.8 states that “The City shall not approve new development that relies on
water from the Delta Water Supply Project until this Delta water is allocated through a water
right to the City by the State Water Resources Control Board or a replacement water supply
is secured.” City of Stockton General Plan 2035, Goals and Policies Report, at pg. 9-7. If
the City could not approve this project, neither should CPR.

10-10

Where long-term water supply is uncertain, “an EIR may satisfy CEQA by fully disclosing
the uncertainty, the other possible outcomes, their impacts and appropriate mitigation
measures.” Vineyard Area Citizens, 40 Cal. 4th at 446. The DEIR does not fully disclose all
of the uncertainties from the potential Delta smelt listing as an endangered species, the time-
intensive and controversial process of obtaining a take permit, and the potential system-wide
effects from the new Biological Opinions from the Kempthorne decision.

10-11

Further, the DEIR does not analyze the feasibility of obtaining alternative supplies if DWSP
water is not available. Where there is uncertainty regarding availability of future water 10-12
supplies, CEQA requires “discussion of possible replacement sources or alternatives to use
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December 8, 2008
Page Five

of the anticipated water, and of the environmental consequences of those contingencies.”
Vineyard Area Citizens, 40 Cal. 4th at 432. For example, page 4.13-3 states that
groundwater supplies “will exist” but does not disclose the location or status of new
facilities. It mentions but does not address the feasibility of obtaining “other potential water
supplies,” including “possible use” of tertiary treated recycled water and raw surface water
transfers. The DEIR should disclose the status of these pursuits and analyze the impacts
from any necessary infrastructure improvements. Without such analysis, future water supply
alternatives are merely speculative and do not support the less than significant determination
for Impact WS-1.

10-12
Cont'd

b. Groundwater supplies are in critical overdraft

The DEIR inaccurately describes groundwater as a reliable water supply. To the contrary,
the Department of Water Resources has described the Northeaster San Joaquin subbasin, on
which the Project would rely, as “in a critical condition of overdraft.” See Memorandum
from Morris L. Allen to J. William Yeates, Regarding City of Stockton General Plan 2035
Draft EIR, January 26, 2007 (“Allen Memo”), attached as Exhibit C. This is not just an
historical condition, as the DEIR would have it. Instead, “[c]urrent and historical
groundwater pumping rates exceed the sustainable yield of the underlying groundwater basin
on an average annual basis.” Id. As aresult of this ongoing overdraft condition, as
explained more fully in the Allen Memo, groundwater should not be considered a firm water

supply.

10-13

c. The DEIR fails to account for climate change impacts on
water supply

The DEIR also does not disclose the significant uncertainty surrounding future availability of
water due to climate change. As described by the Department of Water Resources (“DWR”),
arise in sea level will adversely impact the Delta:

[Plerhaps the most significant [impact] from the standpoint of the State’s
water resources are increased sea water intrusion and increased potential
for levee failure in the Delta. Increased sea water intrusion into the Delta
threatens the operations of the State Water Project and the Central Valley
Project, as well as other Delta water supply diversions due to water quality
degradation. Water quality degradation in the Delta also potentially
threatens the Delta’s fragile ecosystem, which supports threatened and
endangered species. Finally, increased sea water intrusion into the Delta
could threaten some groundwater supplies through the interaction of Delta
waters with underlying and adjoining portions of the Central Valley
groundwater basin.

10-14
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Progress on Incorporating Climate Change into Management of California’s Water
Resources, California Department of Water Resources, July 2006, at 2-32 (“DWR Climate
Change Report™), a portion of which is attached as Exhibit D.! DWR identified other climate
change impacts on the State’s water demand and supply, including, among others, increased 10-14
evapotranspiration causing increased salt accumulation and additional demand for Contd
agriculture, increased landscape irrigation and domestic water use due to increased
temperatures, increased evaporation losses, and increased Delta outflow requirements to
maintain Delta salinity and protect aquatic habitat temparatures. The DEIR must account for
these changes when determining the availability of water for the proposed Project.

d. The DEIR inappropriately treats CCWD transfers as
reliable sources of water

The DEIR correctly points out that SEWD has the right to use that portion of Calaveras
County Water District’s (“CCWD”) Bureau of Reclamation water which CCWD does not
use in any given year. Without providing any evidence, the DEIR concludes that SEWD can
rely on at least 10,000 afy of this water, even after buildout of the Calaveras General Plan.
That is, the DEIR concludes that there will always be at least 10,000 afy of water every year 10-15
to which CCWD is entitled, but it does not use, and thus which SEWD can use. There is no
basis for this conclusion. To the contrary, CCWD has recently stated its intention to use its
full allocation in the future, in which case SEWD would not be entitled to any so-called
“unused water.” Letter from David Andres, General Manager, CCWD, to City of Stockton,
January 26, 2007, attached as Exhibit E. CCWD has strongly stated its position that it is
inappropriate for Stockton to rely on this supply for purposes of water supply planning. /d.
By relying on the CCWD “unused water,” the DEIR overstates available water supply.

2. Annexation may be necessary before the City may serve the
Project

In addition, it is not clear that the City is authorized to provide water to the Project. Page
4.13-6 of the DEIR states that the initial phase of the DWSP is confined to the 1990 General
Plan boundary. The DEIR should specify whether the City’s current Sphere of Influence is
included in this boundary and whether the Project is within the current place of use of the
permit.

10-16

Further, the DEIR fails to include annexation of the Project site to the City as part of the
project description. The DEIR states on page 4.13-3 that the City’s water service area is
coterminous with its boundary, however, the Project is located within unincorporated San 10-17
Joaquin County. If the City will be providing water service outside its boundary, the Project
may require an out-of-agency service extension which would need approval from the San

! See http://baydeltaoffice.water.ca.gov/climatechange/DWRClimateChangeJuly06.pdf for the entire report,
which is incorporated herein by reference.
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Joaquin Local Agency Formation Commission (“LAFCO”). This discretionary approval
should be disclosed in the DEIR and LAFCO should be included as a responsible agency,
and should have been given notice of this project and an opportunity to comment and be
involved early in the process, pursuant to CEQA Guideline Section 15096. Alternatively, if
the City plans to annex the Project area rather than provide out-of-agency service, the
annexation action should be included as part of the project description and the potential
environmental impacts from extension of City boundaries should be analyzed.

10-17
Cont'd

3. The DEIR fails to analyze camulative impacts from adjacent
facilities’ potential future reliance on surface water supplies

The DEIR does not address the cumulative impacts that may occur as a result of nearby
groundwater contamination. One of the wells used by the neighboring Northern California
Youth Correctional Center (“NCYCC”) is already on stand-by and others may soon become 10-18
contaminated. (DEIR page 4.13-2). Just as the proposed Project will not rely on these
uncertain groundwater supplies, the neighboring NCYCC may also need to connect to the
City’s water supply, which would reduce available supplies and distribution line capacity for
this Project. The DEIR should analyze the cumulative water supply impacts if both facilities
will need to rely on City water supplies.

C. The DEIR Understates the Public Utilities Impacts From New
Infrastructure Construction

Impact UTIL-4 improperly concludes that the Project will not result in the need for new
stormwater drainage facilities despite contrary evidence in the discussion. Page 4.14-18 10-19
discloses that a new 66-inch drainage line and stormwater pump station will be installed to
serve the Project and the existing detention basin could be expanded. The location of this
new off-site infrastructure must be disclosed and the construction impacts analyzed and
mitigated, as necessary.

Similarly, Impact UTIL-6 improperly concludes that the Project will not require construction
of new water distribution facilities. The discussion indicates, however, that the Project will 10-20
require extension of a new distribution line down Newcastle Road. The DEIR must disclose
the size of this new line and analyze any construction and operation impacts.

D. The DEIR Fails to Analyze and Require Feasible Mitigation Measures
for Significant Traffic Impacts

Numerous feasible mitigation measures exist that could reduce Impacts TRAF-4, 6, 7, and 8§ 10-21
to less than significant levels. The DEIR concludes that these impacts are significant and
unavoidable because CPR does not control the City’s traffic fee/improvement program (page
4.3-28) or because certain intersections could not be improved to account for cumulative
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traffic increases ﬁyages 4.3-36, 4.3-38, 4.3-40). These conclusions ignore available 10-21
mitigation meas es that could be applied to the Project. Contd

As to the first con‘clusion, the DEIR should not defer mitigation due to lack of control over
the timing of impfovements. Conversely, the DEIR should propose mitigation that can be
implemented priot to operation of the Project so that impacts are mitigated to the maximum
extent feasible. For example, the DEIR could require the Project to fully fund the signal
phasing and lane conversion at the Kingsley Road/Arch Road intersection. The City could
require future nearby projects to provide reimbursement as they develop. This would ensure
that the Project does not aggravate traffic and air quality impacts in the interim until the
City’s program is fully funded.

10-22

As to the second conclusion, there are several mitigation measures that could improve levels
of service in addition to road widening. The DEIR should analyze the feasibility of installing
or updating traffic signals and reconfiguring lanes, for example. Where these improvements
are not feasible due to right-of-way constraints or other barriers, the DEIR should specify the
constraints with more detail. The DEIR’s conclusory dismissal of these measures does not
fully inform the public of their availability, nor is the analysis sufficient to support a
significant and unavoidable finding.

10-23

E. The DEIR Fails to Provide an Adequate Analysis of Air Quality Impacts
1. The DEIR fails to analyze Valley Fever as an air quality impact

The New York Academy of Science recently published a study of the link between new
prison construction in California and reported cases of Coccidioidomycosis, also known as
Valley Fever. A symposium on Valley Fever was held in 2007 and the report,
“Recommendations for Coccidioidomycosis Mitigation in Prisons in the Hyperendemic
Areas of California”, was submitted to CPR in June 2007. The report is attached to this letter
as Exhibit F.

10-24

The report indicates that Valley Fever has been recognized in California correctional
facilities since 1919 and that cases have been diagnosed inside and outside of endemic areas.
(Att. A page 9). The report also emphasizes that both inmates and employees of correctional
institutions may acquire Valley Fever, which includes CCPOA’s members who work in
Central Valley prisons. (Att. A page 12). The report recommends that CPR implement
environmental mitigation for Valley Fever through use of landscaping ground cover,
concrete, and other dust-reducing materials. (Att. A pages 3-4).

10-25

Despite CPR’s receipt of this report and its knowledge of the serious health effects on
inmates and employees of new correctional facilities, the DEIR does not mention Valley
Fever. This disease is a significant air quality impact that should be disclosed in the DEIR
and dust-reducing mitigation must be required for the Project.

10-26
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2. The DEIR’s analysis of criteria air pollutant impacts is inadequate

The DEIR fails to make a significance determination for long-term emissions of ROG and 10-27
PM,, and the “less than significant with mitigation” determination for NOy is not supported
by substantial evidence.

Page 4.4-31 discloses that “[t]he exact amount of [stationary source] emissions were not
quantified for the purposes of this analysis as such would be speculative at this point in the
project.” The discussion indicates that these unquantified emissions will be “additive” to
those quantified in the DEIR. Thus, there is insufficient evidence to conclude that these
impacts will be less than significant. Emissions from the cooling plant and other Project
components could contribute 1o a violation of SJVAPCD thresholds. The DEIR must 10-28
disclose all Project emissions and provide for adequate mitigation. Further, the discussion
never indicates whether the ROG and PM,( emissions would be significant, making it
unclear whether the impact is significant, less-than-significant, or too speculative to analyze.
If it is too speculative, the DEIR must include a “thorough investigation” explaining why it is
too speculative, ‘hich is lacking here. CEQA Guideline Section 15145.

The discussion of Impact AIR-2 concludes that the Project’s NOy emissions will exceed the
SIVAPCD threshc%ld in 2011 but will drop beginning in 2012. The drop is attributed to
lower average emissions from vehicles in California “as older vehicles are retired and newer
lower-emission vehicles are added.” (DEIR page 4.4-30). This vague statement does not
provide substantial evidence to support the DEIR’s conclusion that impacts from long-term
NO, emissions will be less than significant. The DEIR should explain the basis for making
such a conclusionJand disclose the source of the baseline data for 2012. Because emissions
reduction from future vehicle replacement is uncertain, the DEIR should analyze NOy
impacts without such reduction and revise the significance determination. Further, if this
prediction is based on the implementation of the Pavley standards, it should be disclosed that
the regulations are currently the subject of litigation and California did not receive a
“waiver.” Thus, under the current status quo, it should be assumed that the Pavely standards
will not be implemented. To assume otherwise is to speculate that the State will be
successful in its litigation and obtain the sought after waiver. As it currently stands,
however, the waivier was denied and the DEIR should not assume otherwise. These facts
make the 2012 prediction highly uncertain and unreliable, a fact which is not disclosed in the
DEIR.

10-29

In addition, the Mitigation Measure for Impact AIR-2 requires the Project to “[i]nclude as
many clean alternative energy features as possible to promote energy self-sufficiency (e.g.,
photovoltaic cells, solar thermal electricity systems, small wind turbines).” This mitigation 10-30
measure is limitlets and would require significant modifications to the Project until all
“possible” alternative energy features are incorporated. The DEIR contains no analysis of
the potentially sighificant impacts from installation of photovoltaic cells or wind turbines at
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the site. Installation of energy facilities large enough to make the Project “self-sufficient” 10-30
would significantly alter the Project and lead to a range of impacts that would need to be Contd
analyzed and mitigated.

Moreover, the DEIR does not indicate how the Mitigation Measure for Impact AIR-2 will be
enforced and on what timeline. There are no criteria for determining whether an alternative
energy feature is Tpossible.” The DEIR does not specify who will be responsible for making
this determination. Without this information, the DEIR improperly defers mitigation by
postponing the decision of what is “possible” to an unspecified future date to be made by an 10-31
unspecified persoﬁ The mitigation is also so vague and undefined that its effectiveness
cannot be deterrnitned, let alone evaluated. Finally, CEQA requires “feasible” mitigation as
opposed to “possible” mitigation, and the DEIR does not explain whether there is a
distinction between these terms. This all amounts to an improper deferral of vague and
unenforceable mitigation.

The DEIR also fails to make a significance determination for short-term and long-term
emissions of PM,s. A footnote in Table 4.4-5 states that STVAPCD has not identified a
threshold for this pollutant. However, despite the lack of an adopted threshold by

SIVAPCD, the DEIR must still analyze and mitigate impacts from PM; s emissions based on
its own evidence. See 14 Cal. Code Regs. § 15064(f). The fact that STVAPCD has not
established a threshold does not relieve CPR from determining significance. As the Office of
Planning and Rese¢arch recently explained in its Climate Change Technical Advisory, the
lack of an established threshold does not relieve a lead agency from determining the 10-32
significance of an|impact and mitigating such impacts. CEQA And Climate Change:
Addressing Climate Change Through California Environmental Quality Act (CEQA) Review,
Office of Planning and Research, June 19, 2008 (“Even in the absence of clearly defined
thresholds for GHG emissions, the law requires that such emissions from CEQA projects
must be disclosed jand mitigated to the extent feasible whenever the lead agency determines
that the project contributes to a significant, cumulative climate change impact.”). CPR
cannot hide behind the fact that SJTVAPCD has not adopted a threshold, but rather must offer
a reasoned analySJWS of the impact of PM; s emissions.

F. ThL DEIR Fails to Provide Adequate Mitigation for Cultural Resources
Impacts

The DEIR discloses on page 4.8-10 that the Project will cause significant cultural resources
impacts because unrecorded cultural resources or human remains could be discovered at the 10-33
site. Mitigation consists of halting construction and notifying the appropriate professionals.
The DEIR should impose mitigation that will prevent impacts at the earliest possible stage,
rather than remedying resource disturbances after they have already occurred. This could be
accomplished by requiring CPR to retain an archaeologist to provide training to construction
employees and to supervise construction activities.
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G. The DEIR Improperly Defers Analysis of Impacts and Mitigation

CEQA requires analysis of project impacts at the earliest feasible stage and prohibits
deferring analysis of an impact until after project approval. Sundstrom v. County of 10-34
Mendocino, 202 Cal. App. 3d 296, 307 (1988). In a number of instances, the DEIR
improperly defers analysis of whether an impact is significant and the mitigation of such an
impact.

Although it is feasible to analyze geology impacts now, the DEIR defers mitigation to an
unstated future time and fails to provide the public and interested agencies with the
opportunity for meaningful review prior to project approval. Impact GEO-2 identifies
significant impacts related to expansive soils, but the DEIR does not impose specific
mitigation. Rather, the DEIR requires CPR to implement mitigation that will be identified in | 10-35
a future soils report. The court in Sundstrom held that “[t]he requirement that the applicant
adopt mitigation measures recommended in a future study is in direct conflict with the
guidelines implementing CEQA.” 202 Cal. App. 3d at 306. These guidelines require full
disclosure of all environmental impacts from a project in one DEIR.

The environmental effects of the soils report recommendations should be analyzed in the
DEIR. The potential recommendations, which could include design changes and correction
in grading activities (page 4.9-13), may have significant impacts of their own which should 10-36
be evaluated as part of this DEIR. The public is also denied the opportunity to scrutinize the
effectiveness of these measures at reducing the significance of Impact GEO-2.

Finally, GEO-2 requires that CPR implement all “feasible” engineering and design
recommendations, Because the DEIR does not analyze these mitigation measures now, the 10-37
public and the decision-makers do not know whether “feasible” measures exist to reduce the
impact to a less than significant level.

It is feasible to evaluate geology impacts at this time. The DEIR does not explain why CPR
cannot retain a geologist to prepare a soils report now, and it does not provide a timeline
when this will ocour. The DEIR should identify the areas where development will occur so 10-38
that the underlying soils can be evaluated as part of this CEQA process. By deferring this
analysis, the DEIR does not fully analyze all impacts from the Project.

The DEIR took this same deferral strategy for other impacts as well. See also e.g.,
Mitigation Measure HAZ-2 (requiring post-approval investigation into soil contamination
and presence of agbestos and lead based paint); Impact UTIL-1 (deferring analysis of 10-39
electricity demand); Mitigation Measure BIO-2 (requiring a post-approval survey for pallid
bats). Because such impacts can be assessed now and the mitigation measures more clearly
defined, CPR should do so prior to project approval.
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H. The DEIR Fails to Provide an Adequate Analysis of Climate Change
Impacts

Table 5-3 of the DEIR improperly concludes that it would be speculative to quantify
greenhouse gas emissions from the production and transport of materials during construction,
solid waste disposal, and end of life of the materials and processes from the Project. These
emissions should be quantified and analyzed as climate change impacts, even if they are only
“indirect” Project impacts. The California Air Pollution Control Officers Association
suggests several models than can be used, including the Urban Emissions Model
(“URBEMIS”) and the California Climate Action Registry’s Protocol v.2.2.

10-40

Further, the DEIR| improperly defers analysis of indirect emissions from in-state energy
production, solid waste disposal, and wastewater treatment. Although the energy sources
and waste processing facilities will analyze climate change impacts as part of their own
environmental review documents, the DEIR should analyze the Project’s incremental
contribution by quantifying these emissions as well. The California Air Resources Board is
currently recommending quantitative thresholds. At a minimum, the DEIR should disclose
that there are additional emissions from this Project rather than avoiding any discussion as
“speculative.”

10-41

The DEIR finds that the climate change impact is “significant and unavoidable.” Because of
this finding, the Project may only be approved if CPR adopts a Statement of Overriding
Considerations, a strategy that is only permitted if all “feasible” mitigation reducing the 10-42
climate change impacts is incorporated. If feasible mitigation is available that is not
incorporated, a Statement of Overriding Considerations is not appropriate.

The DEIR’s approach to climate change mitigation appears to have been to review the
climate change mitigation measures suggested by the California Attorney General’s Office,
and to adopt a subset of such measures, describing such measures with nearly verbatim
language. The California Environmental Quality Act: Addressing Global Warming Impacts
at the Local Agency Level, Office of the Attorney General, updated September 26, 2008
(“AG Mitigation Measures”), attached as Exhibit G. There are three problems with this
approach. First, additional “feasible” mitigation exists which is not included. For example,
CPR should require installation of light emitting diodes for outdoor lighting, use of low or
zero emission construction vehicles, and implementation of a low carbon fuel vehicle
incentive program. Further, even if the Project will include all on-site feasible mitigation,
CPR should require off-site mitigation to further reduce the impact. AG Mitigation
Measures, at 4. For example, CPR could fund alternative energy projects, or energy or water
audits for existing| projects that will reduce carbon emissions, conduct an audit of CPR’s
other existing operations and agree to retrofit, or purchase carbon “credits” from another
entity that will undertake mitigation. /d. Such “offsets” could result in a zero net increase in
greenhouse gas emissions, and would support a less-than-significant finding. CPR must

10-43
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either adopt such additional mitigation measures suggested by the Office of Attorney 10-43
General, or explain why such measures are infeasible. Contd

The second problem with the DEIR’s approach is that the proposed mitigation measures are
vague and undefined, rendering it impossible to determine their effectiveness. The DEIR has
essentially repeated verbatim general mitigation measures suggested by the Attorney
General. However, the Attorney General’s suggestions are very broadly worded because
they are meant to apply to virtually any construction project in the state. They were not
meant to apply verbatim to a specific construction project where more detailed mitigation
measures would be appropriate. For example, the Attorney General suggests: “Design
buildings to be energy efficient.” The AG Mitigation Measures document contains a
footnote reference, suggesting that when implementing this measure, lead agencies consider
one of the national “green building” programs, such as LEED or Build It Green. AG
Mitigation Measures, at fn.2. Instead of looking to these standards, which contain detailed
green building rating systems, the DEIR simply repeats the vague mantra: “Design buildings 10-44
to be energy efficient.” DEIR, at 5-13. What does this mean? LEED certified? LEED
Gold? Without more specificity, it is impossible for the public or the decision-makers to
know what impact that mitigation measure will have. Indeed, it i1s impossible to discern what
CPR is even requiring here. Another mitigation measure is to “provide shuttle service to
public transit,” but it fails to provide any details on what such a shuttle service would entail,
or even if there is nearby public transit with which a shuttle service could connect. Because
CPR simply copied verbatim broad mitigation measures suggested by the Attorney General’s
Office, this type of vagueness permeates each of the climate change mitigation measures.
Such undetermined mitigation does not satisfy CEQA’s mitigation requirements. See e.g.,
San Franciscans for Reasonable Growth v. City & County of San Francisco, 151 Cal. App.
3d 61, 79 (1984). ICEQA requires far more specificity than these vague measures.

approval, which is an inappropriate deferral of mitigation. Sundstrom v. County of
Mendocino, 202 Cal. App. 3d 296, 307 (1988). Page 5-13 states that “CPR will implement
where feasible” each of the suggested mitigation measures. However, the public and 10-45
decision-makers are left with no way to determine which measures are “feasible” and thus
which will be implemented. As a result, it is not possible to determine the scope of the
climate change impact. There is nothing to prevent CPR from determining the feasibility of
these mitigation measures now, and it should do so.

Third, the decisich of which mitigation is “feasible” apparently will be made after project

I. Thk DEIR Fails to Adequately Analyze Cumulative Impacts

The DEIR mentiohs but does not adequately analyze the cumulative impacts from 10-46
construction of the adjacent proposed California Conservation Corps project and the Re-
Entry Facility. The significance of the cumulative impacts from these state-sponsored
projects must be addressed in this DEIR to ensure that mitigation will be adequate and that
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each project’s mitigation program will be integrated with the others. In particular, air 10-46
quality, traffic, noise would benefit from a cumulative approach to mitigation. Contd

For example, the DEIR concludes on page 5-10 that cumulative long-term operational air
quality impacts will be less than significant without any mention of the adjacent facilities.
There is no data and no analysis of the three projects’ cumulative contribution to air quality.
Thus, the less than significant determination is not supported by substantial evidence.

10-47

ines that cumulative traffic impacts will be significant and unavoidable.
The DEIR should|discuss mitigation proposed in the CEQA documents for the other two
facilities and should adopt similar mitigation where possible. The three projects together
might generate enpugh vehicle trips to warrant new road construction or other major road
improvements that may not be feasible for one project alone. The DEIR should explore and
evaluate these options.

10-48

Additionally, the DEIR concludes that cumulative air quality impacts will be less than
significant based in part on the fact that the Project falls within the growth projections of the
local air quality aftainment plan. Compliance with an air quality attainment plan does not
necessarily reduce an impact to less than significant. Further, the DEIR states on page 5-10
that the Project “would be required to implement all feasible measures in the plan.” The
DEIR must identity which measures are feasible and specify how they will be implemented.
CEQA requires that mitigation measures be clearly defined so that they are enforceable and
can be scrutinized by the public. See Kings County Farm Bureau v. City of Hanford, 221
Cal. App. 3d 692,728 (1990). Finally, the air quality cumulative impact analysis is defective
because it is limited to other plans for growth only within San Joaquin County. Cumulative
air impacts should not be defined by County boundaries, but rather by projects within the
same air basin, which at the very least would include projects in other nearby Counties such
as Sacramento and Stanislaus Counties. Id. at 721-24.

10-49

J. Conclusion

The proposed Project is part of a statewide program to construct or convert prison facilities,
including up to seven correctional health care facilities. Despite the fact that these projects
are being carried out under the same statutory and judicial authority, and despite the fact that
they will have similar environmental effects, the DEIR only addresses project-level impacts.
This approach fails to meet CEQA’s core informational and public disclosure requirements.
Further, the DEIR fails to provide an adequate analysis of project-level and cumulative
impacts on water supply, public utilities, traffic, air quality, cultural resources, geology, and
climate change. Thus, a program EIR should be prepared and the legal deficiencies in the
DEIR for this Project should be corrected.

10-50
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Thank you for providing the opportunity to comment on the DEIR and for your consideration
of our comments.

Sincerely,

o i

Peter Hsiao

Attachments
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Federal Register/Vol. 73, No. 133/ Thursday, July 10, 2008/Proposed Rules

39639

(c) If more than one individual should
qualify for payment—

(1) Under the Act, at 42 U.S.C.
3796(a)(4)(1), payment shall be made to
each of them in equal shares, except
that, if the designation itself should
manifest a different distribution,
payment shal] be made to each of them
in shares in accordance with such
distribution; or

(2) Under the Act, at 42 U.S.C.
3796(a)(4)(2), payment shall be made to
each of them in equal shares.

§32.29 [Amended]

12. Amend § 32.29(a)(1)(ii) by
removing “The” and adding in its place
“Consistent with § 32.42(c), the”.

§32.41 [Amended]

13. Amend § 32.41 by adding **, and
of claims remanded (or matters referred)
under § 32.54(c)” before the final

eriod.

14, Amend §32.42 as follows:

a. In the introductory text of
paragraph (a), remove “Unless” and add
in its place “Subject to paragraph (c) of
this section, and unless”.

b. Add a paragraph (c) to read as
follows:

§32.42 Time for filing request for
determination.
* * * * *

(c) The timely filing of a motion for
reconsideration under § 32.28(a) shall be
deemed to constitute a timely filing,
under paragraph (a) of this section, of a
request for determination with respect
to any grounds described in
§ 32.29(a)(1)(ii) that may be applicable.

§32.43 [Amended)]

15. Amend § 32.43(b) by adding “(or
upon remand or referral)” after
“determination”.

§32.45 [Amended]

16. Amend § 32.45(a) by removing
“At” and adding in its place “Except
with respect to a remand or referral, at”.

17. Amend § 32.54 by adding
paragraph (c) to read as follows:

§32.54 Director determination.
* * * * *

(c} With respect to any claim before
him, the Director, as appropriate, may—

(1) Remand the same to the PSOB
Office, or to a Hearing Officer;

(2) Vacate any related determination
under this part; or

(3) Refer any related matters to a
Hearing Officer (as a special master), to
recommend factual findings and
dispositions in connection therewith.

§32.55 [Amended)]

18. Amend § 32.55(a) by removing
“under 28 U.S.C. 1491(a) (claims against

the United States)”” and adding in its
place “pursuant to the Act, at 42 U.S.C.
3796c-2".

Dated: July 7, 2008.
Jeffrey L. Sedgwick,
Acting Assistant Attorney General.
[FR Doc. E8-15730 Filed 7-9-08; 8:45 am]
BILLING CODE 4410-18-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R8-ES—-2008—0067; 1111-FY08-MO—
B2]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To Reclassify the Delta Smelt
(Hypomesus transpacificus) From
Threatened to Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding and initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to reclassify
the delta smelt (Hypomesus
transpacificus) from threatened to
endangered under the Endangered
Species Act of 1973, as amended (Act).
We find that the petition presents
substantial scientific or commercial
information indicating that
reclassification of the delta smelt from
threatened to endangered may be
warranted. Therefore, we are initiating a
status review to determine if
reclassifying this species as endangered
under the Act is warranted. To ensure
that the status review is comprehensive,
we are soliciting scientific and
commercial data and other information
regarding this species.

DATES: To allow us adequate time to
conduct this review, we request that
information be submitted to us on or
before September 8, 2008.

ADDRESSES: You may submit
information by one of the following
methods:

 Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-R8-
ES-2008-0067, Division of Policy and
Directives Management, U.S. Fish and
wildlife Service, 4401 N. Fairfax Drive,
Suite 222, Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all information at http://
www.regulations.gov. This generally

means that we will post any personal
information you provide us (see the
Information Solicited section below for
more details).

FOR FURTHER INFORMATION CONTACT:
Susan Moore, Sacramento Fish and
Wildlife Office, 2800 Cottage Way, W—
2605, Sacramento, CA 95825; telephone
916—414—6600; facsimile 916-414-6712.
If you use a telecommunications device
for the deaf (TDD), call the Federal
Information Relay Service at 800-877-
8339.

SUPPLEMENTARY INFORMATION:

Information Solicited

When we make a finding that
substantial information is presented to
indicate that listing, delisting, or
reclassifying a species may be
warranted, we are required to promptly
commence a review of the status of the
species. To ensure that the status review
is complete and based on the best
available scientific and commercial
information, we are soliciting
information concerning the status of the
delta smelt. We request information
from the public, other concerned
governmental agencies, Native
American tribes, the scientific
community, industry, or any other
interested parties concerning the status
of the delta smelt, including but not
limited to information on:

(1) The effects of potential threat
factors that are the basis for a listing
determination under section 4(a) of the
Act (16 U.S.C. 1531 ef seq.), which are:

(a) Present or threatened destruction,
modification, or curtailment of the
species’ habitat or range;

{b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

%e) Other natural or manmade factors
affecting its continued existence.

{2) Population abundance,
distribution, trends, and dynamics;
habitat selection and trends; food habits;
and effects of disease, competition, and
predation on delta smelt.

(3) The effects of climate change, sea
level change, and change in water
temperatures on the distribution and
abundance of delta smelt and their
principal prey.

(4) The effects of other potential threat
factors, including water diversions in
the Sacramento-San Joaquin River Delta
(Delta), contaminants, invasive specics,
and changes of the distribution and
abundance of delta smelt and their
principal prey.

(5) Management programs for delta
smelt conservation, including mitigation
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measures related to water diversions
and development, habitat cépnservation
programs, invasive species control
programs, and any other private, tribal,
or governmental conservation programs
which benefit delta smelt.

Please note that submissions merely
stating support for or opposition to the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is an endangered or threatened
species must be made “solely on the
basis of the best scientific and
commercial data available.” Based on
the status review, we will issue the 12-
month finding on the petition, as
provided in section 4(b)(3)(B) of the Act.

You may submit your information
concerning this finding by one of the
methods listed in the ADDRESSES
section. We will not consider
submissions sent by e-mail or fax or to
an address not listed in the ADDRESSES
section.

If you submit information via http.//
www.regulations.gov, your entire
submission—including your personal
identifying information—will be posted
on the Web site. If your subrhission is
made via a hardcopy that in¢ludes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Information and materials we receive,
as well as supporting documentation we
used in preparing this finding, will be
available for public inspection on
http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Sacramento Fish anﬁ Wwildlife
Office (see FOR FURTHER INFORMATION
CONTACT),

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to indicate that
the petitioned action may be warranted.
We arc to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files at the time we
make the determination. To the
maximum extent practicable, we are to
make this finding within 90 days of cur
receipt of the petition and publish our

notice of the finding promptly in the
Federal Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” {50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly commence
a status review of the species.

We were originally petitioned to list
the delta smelt as endangered on June
26, 1990. We proposed the species as
threatened and proposed the
designation of critical habitat on
October 3, 1991 (56 FR 50075). We
listed the species as threatened on
March 5, 1993 (58 FR 12854), and we
designated critical habitat on December
19, 1994 (59 FR 65256). The delta smelt
was one of eight fish species addressed
in the November 26, 1996, Recovery
Plan for the Sacramento-San Joaquin
Delta Native Fishes (Service 1996, pp.
1-195). We completed a 5-year status
review of the delta smelt on March 31,
2004 (Service 2004, pp. 1-50).

On March 9, 2006, we received a
petition, dated March 8, 2006, from the
Center for Biological Diversity, the Bay
Institute, and Natural Resources Defense
Council (CBD et al. 2006, pp. 1-33) to
reclassify the listing status of the delta
smelt, a threatened species, to
endangered status on an emergency
basis. The petition clearly identified
itself as a petition and included the
requisite identification information for
the petitioners, as required at 50 CFR
424.14(a). The Service has the authority
to promulgate an emergency listing rule
for a species when an emergency exists
that poses a significant risk to the well-
being of that species (50 CFR 424.20).
The petition contained information on
changes in the status and distribution of
the species, and on increased threats to
the species.

In response to the petition, we sent a
letter to the petitioners dated June 20,
2006, stating that we would not be able
to address their petition at that time
because further action on the petition
was precluded by court orders and
settlement agreements for other listing
actions that required us to use nearly all
of our listing funds for fiscal year 2006.
We also stated in our June 20, 2006,
letter that we had evaluated the
immediacy of possible threats to the
delta smelt, and had determined that an
emergency reclassification was not
warranted at that time.

This notice constitutes our 90-day
finding on the March 8, 2006, petition

to reclassify the delta smelt from
threatened to endangered.

Species Information

The petitioners presented a summary
of the known information on the
description, taxonomy, distribution,
habitat requirements, life history, and
natural mortality of the delta smelt.
They also described recent changes in
the fish’s distribution and abundance,
and summarized recent delta smelt
population trend and extinction risk
analyses.

Description and Taxonomy

Delta smelt are slender-bodied fish,
generally about 60 to 70 millimeters
(mm) (2 to 3 inches (in)) long, although
they may reach lengths of up to 120 mm
(4.7 in) (Moyle 2002, p. 227). Delta
smelt are in the Osmeridae family
(smelts) (Stanley ef al. 1995, p. 390).
Live fish are nearly translucent and
have a steely blue sheen to their sides
(Moyle 2002, p. 227). Delta smelt feed
primarily on small planktonic (free
floating) crustaceans, and occasionally
on insect larva (Moyle 2002, p. 228).
Delta smelt usually aggregate but do not
appear to be strongly shoaling, and their
swimming behavior likely makes
schooling difficult (Moyle 2002, p. 228).

The delta smelt is one of six species
currently recognized in the Hypomesus
genus (Bennett 2005, p. 8), and genetic
analyses have confirmed that it is a
well-defined species with a single
intermixing population (Stanley et al.
1995, p. 391; Trenham et al. 1998, p.
418). Within the genus, delta smelt is
most closely related to surf smelt (H.
pretiosis), a species common along the
western coast of North America. In
contrast, delta smelt is a comparatively
distant relation to the wakasagi (H.
nipponensis), which was introduced
into Central Valley reservoirs in 1959
and is now sympatric with delta smelt
in the estuary (Trenham et al. 1998, p.
417).

Distribution and Abundance

Delta smelt are endemic to (native and
restricted to) the San Francisco Bay/
Sacramento-San Joaquin Delta Estuary
(Delta) in California, found only from
the San Pablo Bay upstream through the
Delta in Contra Costa, Sacramento, San
Joaquin, Solano, and Yolo counties
(Moyle 2002, p. 227). Their historical
range is thought to have extended from
San Pablo Bay upstream to at least the
city of Sacramento on the Sacramento
River and Mossdale on the San Joaquin
River. They were once one of the most
common pelagic (living in open water
away from the bottom) fish in the upper
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Sacramento-San Joaquin Estuary (Moyle
2002, p. 230).

Although exact population estimates
are not possible to obtain for this
species (Moyle 2002, p. 230), relative
population levels have been menitored
for several decades using various net
surveys and counts of adults entrained
by Federal and State water export
facilities (Bennett 2005, p. 5). Based on
those surveys, delta smelt population
levels declined precipitously in 1982,
leading to very low numbers from 1982
to 1991, and to their listing as a
threatened species in 1993 (58 FR
12854; Moyle 2002, p. 230; CBD et al.
2006, p. 9). From 1992 to 2001,
abundance levels stabilized, remaining
generally low but within the bounds of
pre-1980 levels. Recent surveys have
shown another substantial drop,
however, with record low abundance-
figurcs from 2002 through 2007 (Armor
et al. 2005, p. 3; Bennett 2005, p. 2;
CDFG 2008, p. 1). Bennett (2005, pp. 53,
54) conducted a population viability
analysis based on known population
trends, and found a 55 percent chance
that the smelt population would reach
a ““point of no return” (quasi-extinction,
estimated at 8,000 fish) within 20 years.

Habitat and Life History

The species requires specific
environmental conditions (freshwater
flow, water temperature, salinity) and
habitat types (shallow open waters)
within the estuary for migration,
spawning, egg incubation, rearing, and
larval and juvenile transport from
spawning to rearing habitats (Moyle
2002, pp. 228-229). Delta smelt are a
moderately euryhaline species (tolerant
of a wide salinity range), and most
individual fish live only one year
(Moyle 2002, p. 228). Although they are
restricted to a relatively small
geographic range, delta smelt use
different parts of the estuary at different
life history stages. They hatch, typically
around May, from eggs laid 9 to 13 days
earlier in the slow-moving, freshwater
spawning grounds of the upper Delta
and lower Sacramento River, and in
Montezuma Slough near Suisun Bay
(Moyle 2002, pp. 228, 229). After several
weeks of development, larvae are swept
downstream until they reach a point
(typically in Suisun Bay) where the
salinity reaches about 2 to 7 parts per
thousand (ppt). This is the béginning of
the “mixing zone” where fresh and
brackish water meet. Juvenile smelt tend
to seek out that salinity level, and will
rear and grow there for several months,
preferring relatively shallow open water
(Moyle 2002, p. 228). The mixing zone
is typically located in Suisun Bay, but
moves farther upstream when

freshwater outflows are reduced (Moyle
2002, p. 230). Federal and State water
pumps can affect outflows by exporting
large amounts of fresh water from the
southern portion of the Delta for
agricultural and municipal uses.
Thousands of smaller water diversions
throughout the Delta also export water
for local agriculture. Additionally, two
power plants located in Antioch and
Pittsburg, California, use Delta water for
cooling (Bennett 2005, p. 34; Armor
2005, p. 2)

Around September or October, delta
smelt reach adulthood and begin a
gradual migration back upstream to the
spawning areas. Spawning can occur
any time between February and July, but
most spawning takes place from early
April to mid-May, in water temperatures
ranging from 7 to 15 degrees Celsius (45
to 59 degrees Fahrenheit) (Moyle 2002,
p- 229). Although spawning has not
been observed in the wild, the eggs are
thought to attach to substrates such as
cattails, tules, tree roots, and submerged
branches, and the spawning areas most
likely contain gravel, sand, or other
submerged material that is washed by
gentle currents close to the main river
channel (Wang 1991, p. 11; Moyle 2002,
p. 229). Most delta smelt die after
spawning, but a small contingent of
adults survive and can spawn in their
second year (Moyle 2002, p. 228).

The petitioners referred to the
Service’s December 19, 1994, critical
habitat determination (59 FR 65256) for
descriptions of the specific habitat
conditions required for spawning, larval
and juvenile transport, rearing, and
adult migration.

Factors Affecting the Species

Section 4 of the Act (16 U.S.C. 1533),
and implementing regulations at 50 CFR
424, set forth the procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) Present or
threatened destruction, modification, or
curtailment of habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C} disease or predation; (D)
inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. In making this 90-day
finding, we evaluated whether
information on threats to the delta smelt
presented in the March 2006 petition,
and other information available in our
files at the time of the petition review,
constitute substantial scientific or

commercial information such that
reclassification from threatened to
endangered under the Act may be
warranted. A brief evaluation of this
information is presented below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The petition notes that water
diversions, particularly from the large
Federal and State pumping stations in
the southern portion of the Delta, can
modify the smelt’s habitat in three ways.
First, they remove planktonic food
organisms out of the water. Second, they
diminish freshwater outflows, causing
the mixing zone to move upstream and
away from Suisun Bay where the best
rearing habitat is located. Third, the
large Federal and State pumps can
actually halt and reverse flows in the
southern Delta, potentially interfering
with both the transport of plankton and
smelt larvae downstream and with the
spawning migration of adult smelt
upstream (CBD et al. 2006, pp. 13, 14).

The petition also notes that the
diversions entrain and kill smelt
directly. This is not technically a habitat
alteration, but we consider it here
because the direct effects of freshwater
diversions are intertwined with their
impacts to habitat. The petition states
that the State and Federal pumping
stations have shown an increase in
recent years in number of delta smelt
entrained relative to their abundance
(CBD et al. 2006, p. 16). The increase is
concurrent with recent increases in
water pumped from the facilities,
particularly during the winter when
migrating adult smelt are most likely to
be in the vicinity (CBD et al. 2006, p.
15). Additionally, because the Federal
and State pumps only monitor impacts
to smelt longer than 20 mm (0.8 in.),
direct impacts to smaller smelt remain
unknown. The petition does note,
however, that summer trawl net surveys
showed a serious drop in juvenile smelt
in the south Delta in the mid-1970s,
during which time Federal and State
exports from the Delta were increased
(CBD et al. 2006, pp. 15, 16). Monitoring
of direct impacts is absent at the 1,800
smaller agricultural diversions
throughout the Delta, and at the two
power plants that use Delta water for
cooling (CBD et al. 2006, p. 14).

The combined habitat destruction or
modification (Factor A) and direct
impacts from water diversions are
difficult to quantify, but potentially
serious. The petition cites a 2005
analysis showing a significant inverse
correlation between smelt population,
winter water export rates, and numbers
of adult and juvenile smelt sampled
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later in the year (CBD et al. 2006, p. 17).
Armor (et al. 2005, p. 39) supports this,
noting that the data on wintertime
entrainment “‘reveal a consistent pattern
across species that corresponds with the
period of fish declines.”

In summary, habitat destruction and
modification (Factor A), as well as
direct impacts from water diversions,
threaten the continued existence of
delta smelt, as they did at the time of
the original listing of the species.
Record or near record low delta smelt
abundance indices from 2002 through
2007 (Armor et al. 2005, p. 3; Bennett
2005, p. 2; CDFG 2008, pp. 1-2),
indicate that these existing threats may
now be more imminent than at the time
of listing. The delta smelt abundance
indices for 2002 and 2003 are at or
slightly above the 1994 low, and indices
for 2004 to 2007 are less than half to
near a quarter of the 1994 low (CDFG
2008, p. 2). As a consequence, we
conclude that substantial information is
provided to indicate that reclassification
of delta smelt from threatened to
endangered due to destruction,
modification, or curtailment of its
habitat may be warranted.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The petition provides no information
documenting current or future threats
under this factor, and we do not have
any information in our files to indicate
that overutilization for commercial,
recreational, scientific, or educational
purposes threaten delta smelt. Therefore
we conclude that there is no substantial
scientific or commercial information to
indicate that reclassifying delta smelt
from threatened to endangered may be
warranted due to overutilization for
commercial, recreational, scientific, or
educational purposes. However, all
factors, including threats from
commercial, recreational, scientific, or
educational activities, will be evaluated
when we conduct our status review.

C. Disease or Predation

The petition acknowledges a lack of
evidence to indicate that delta smelt
populations have declined due to
disease or predation (CBD et al. 2006, p.
20). It does note, however, that striped
bass (Morone saxatilis, a nonnative
predatory species) may have been
maintained at artificially high levels
relative to potential prey species, such
as the delta smelt, under a stocking
program carried out until 2004 by the
California Department of Fish and Game
(Service 2004, p. 6; CBD et al. 2006, p.
20). The petition also notes that inland
silverside (Menidia beryllina, a

nonnative species feeding primarily on
plankton) may prey on delta smelt eggs
and larvae, as well as compete with
delta smelt for planktonic food. Other
introduced species that may be preying
on eggs or larvae of delta smelt include
the chameleon goby (Tridentiger
trigonocephalus) and the yellowfin goby
(Acanthogobius fiavimanus).

The petitioner cites a lack of evidence
that disease and predation threaten
delta smelt, and we do not have
substantial information in our files to
suggest that disease and predation
threaten delta smelt. Therefore, we
conclude that there is no substantial
scientific or commercial information to
indicate that threats from disease or
predation may warrant reclassification
of delta smelt from threatened to
endangered. However, all factors,
including threats from disease or
predation, will be evaluated when we
conduct our status review.

D. The Inadequacy of Existing
Regulatory Mechanisms

The petition presents information
regarding existing and planned
regulatory mechanisms and their
perceived inadequacy, stating that the
current export criteria in the water
rights permits issued under the State
Water Resources Control Board
regulations allow export operations at
levels that exceed those necessary to
maintain healthy delta smelt
populations. The petitioners state that
dedications of water for the
environment and of money for
supplemental acquisitions of
environmental water mandated in the
1992 Central Valley Project
Improvement Act intended to reduce
the negative impacts of the Federal
water project on fish and wildlife have
not been fully or aggressively
implemented. The petition claims that
the CALFED (joint California State and
Federal government) Bay-Delta Program
has been largely ineffective in
addressing environmental problems in
the Delta, and that its future status is
uncertain. The petition states that the
Service’s most recent biological opinion
for protection of the species relied
heavily on the CALFED Environmental
Water Account, which has failed to
provide detectable benefits for delta
smelt. The petition also states that the
South Delta Improvements Program, in
the process of being approved by
Federal and State agencies at the time of
the petition, would increase Delta water
exports and install permanent tidal
barriers that further modify Delta flow
patterns and habitat.

In summary, the petition points out
that numerous changes have occurred

since the time of the species’ listing, and
suggests that the regulatory mechanisms
governing such changes have not
provided adequate conservation for
delta smelt. Given that delta smelt
abundance indices from 2002 through
2007 have been at record lows (Armor
et al. 2005, p. 3; Bennett 2005, p. 2;
CDFG 2008, p. 1), we conclude that
substantial information is presented in
the petition to indicate that
reclassification of delta smelt from
threatened to endangered due to the
inadequacy of existing regulatory
mechanisms may be warranted.

E. Other Natural or Manmade Factors
Affecting the Species’ Continued
Existence

The petition presents information
asserting that threats from low
population size, nonnative species, and
lethal and sublethal effects of toxic
chemicals may have changed since we
listed the delta smelt as threatened. The
petition presents information
concerning the delta smelt’s population
size and extinction probability, stating
this information indicates that the delta
smelt is at risk of falling below an
effective population size and losing
genetic integrity, and is therefore in
danger of becoming extinct. The petition
also states that increased competition by
nonnative species, such as the clam
Corbula amurensis, has reduced the
availability of the delta smelt’s
planktonic food supply. Additionally,
the petition cites the threat of lethal and
sublethal effects of toxic chemicals,
such as pesticides discharged and
transported from upstream into the
Delta.

We have substantial information in
our files to indicate that the delta smelt
abundance indices from 2002 through
2007 have been at record lows (Armor
et al. 2005, p. 3; Bennett 2005, p. 2;
CDFG 2008, p. 1). According to recent
fish survey information collected by the
California Department of Fish and Game
(CDFG) (Fall Midwater Trawl (FMWT)),
the average catch of delta smelt declined
to the lowest level since the surveys
began in 1967 (CDFG 2008, p. 1). We do
not have substantial information in our
files to indicate that competition from
nonnative species has changed since the
time we listed the delta smelt as
threatened. We also do not have
substantial information in our files to
indicate that lethal and sublethal effects
of toxic chemicals have changed since
the time we listed the delta smelt as
threatened. Toxic chemicals are present
in the San Francisco Bay-Delta;
however, it is uncertain what effect
these chemicals have on delta smelt
(Bennett 2005, p. 44). For example, in
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2008, the Pelagic Organism [Decline
(POD) Working Group summarized and
provided a progress report of the studies
and information collected in 2007 by
the Interagency Ecological Brogram (IEP)
(Baxter et al. 2008, pp. 1-52). The
summary report did identify
contaminants as having posFible effects
during flow pulses in the winter, but
there is no evidence currentIIy available
that these pulse events cause toxicity to
delta smelt (Baxter et al. 2008, p. 29).

We conclude that the petition
presents substantial information to
indicate a significant reduction in the
population size of delta smdlt since the
time of listing and that reclassification
of delta smelt from threatened to
endangered may be warranted.

Finding

We have reviewed the petition and
literature cited in the petitidn and
evaluated that information in relation to
information available in our files. Based
on this review, we find the petition
presents substantial information that
reclassification of the delta smelt from
threatened to endangered may be
warranted.

When we listed the delta smelt as
threatened in 1993, the factors
identified that threatened the species’
continued existence included threats
such as: water diversions, inadequacy of
existing regulatory mechanisms,
introduced species, and contaminants.
For the most part, these factors continue
to threaten the species, although the
degree to which they each affect delta
smelt populations likely has changed.
Recent surveys have shown a
substantial decline in delta smelt
abundance from 2002 through 2007
(Armor et al. 2005, p. 3; Bennett 2005,
p. 2; CDFG 2008, p. 1), indicating that
the threats may be of higher magnitude
or imminence than was thought at the
time of listing.

As discussed above, we believe the
petition provides substantial
information indicating that a
reclassification from threatened to
endangered may be warranted.
Specifically, substantial information
was provided under Factor A (habitat
loss, and water diversions), Factor D
(the inadequacy of existing regulatory
mechanisms), and Factor E (low
population size). Therefore, we are
initiating a status review to determine if
reclassifying the species from
threatened to endangered is warranted.
To ensure that the status review is
comprehensive, we are soliciting
scientific and commercial data and
other information regarding this species

Significant Portion of the Species’
Range

The petitioners seek to reclassify the
delta smelt as endangered, indicating
the species is in danger of extinction
throughout all or a significant portion of
its range. During our status review we
will evaluate whether the best scientific
and commercial information available
supports reclassification and whether
there may be a portion of the delta
smelt’s range that may be significant. As
a result we will provide our analysis of
significant portion of range in the 12-
month finding.
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in this document is available, upon
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Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).
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Authority
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Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
Dated: July 2, 2008.
Kenneth Stansell,

Acting Director, U.S. Fish and Wildlife
Service.
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 080627793-8795-01]
RIN 0648-AWS1

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Monkfish
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS is proposing to
implement a new management measure
for the monkfish fishery recommended
in Framework Adjustment 6

(Framework 6) to the Monkfish Fishery
Management Plan (FMP), which has
been submitted jointly by the New
England and Mid-Atlantic Fishery
Management Councils (Councils). This
action would eliminate the backstop
provision adopted in Framework
Adjustment 4 (Framework 4) to the
FMP, which was implemented in
October 2007. This provision would
have adjusted, and possibly closed, the
directed monkfish fishery in fishing
year (FY) 2009 if the landings in FY
2007 exceeded the target total allowable
catch (TTAC). Given the most recent
information on the status of monkfish
stocks, the backstop provision is no
longer deemed necessary.

DATES: Written comments must be
received no later than 5 p.m. eastern
standard time, on August 11, 2008.
ADDRESSES: You may submit comments,
identified by RIN number 0648-AW81,
by any of the following methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking portal htip://
www.regulations.gov.

e Fax: (978) 281-9135, Attn: Emily
Bryant.

¢ Mail: Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope: “Comments on
Monkfish Framework 6.”

Instructions: All comments received
are part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted via
Microsoft Word, Microsoft Excel,
WordPerfect, or Adobe PDF file formats
only. Copies of the Environmental
Assessment (EA), including the
Regulatory Impact Review (RIR) and
Initial Regulatory Flexibility Analysis
(IRFA), prepared for Framework 6 are
available upon request from Paul
Howard, Executive Director, New
England Fishery Management Council
(NEFMC], 50 Water Street,
Newburyport, MA, 01950. The
document is also available online at
www.nefmec.org.

FOR FURTHER INFORMATION CONTACT:
Emily Bryant, Fishery Management
Specialist, phone (978) 281-9244, fax
(978} 281-9135
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. i - Buperlatr Caurt Of Caltfertla,
1 {|Michael B. Jackson (SBN 053808) (Counse! for Service) * Bacrathento
Attorney at Law Dennis Jones, Executive
2 || 429 West Main Street Offfcer ’
3 P.O. Box 207 :
Quincy, California 95971 12/01/2008
4 || Tel. (530) 283-1007 pcrescetit
Fax (530) 283-4999 By , Deputy
h) Cags Number:
Julia R. Jackson (SBN 255506) 34-2008-00027894-CU-MC-GD
6 || JACKSON & TUERCK
7 326 Main Street
P.O. Box 148
8 || Quincy, California 95971
Tel. (530) 283-0406
9 ||Fax (530) 283-0416
10
T Attorneys for Plaintiffs C-WIN, CSPA, and Felix Smith
12 Depariment
3 SUPERIOR COURT OF CALIFORNIA CE:QEEE;;;{;;; s
y COUNTY OF SACRAMENTO " Mmors Compromse 25
15

California Water Impact Network (C-WIN) ) Case No.:

16 |land Califomia  Sportfishing  Protection )

17 Alliance (CSPA), Felix Smith (an individual) ) COMPLAINT FOR

} DECLARATORY AND INJUNCTIVE
18 Plaintiffs, ) RELIEF

Vs. )

19 || California Department Water Resources, The ) Date:

California State Water Resources Control ) Time:

20 Board, the United States Bureau of ) Dept:

21 Reclamation, and DOES 1-100, )
)
22 Defendants )
)
23
24 : o . :
The California Water Impact Network (C-WIN), the California Sportfishing Protection
25 '
Alliance (CSPA), and Felix Smith (hereinafter “Plaintiffs”) by and through their attorneys,
26
Michael B. Jackson and Julia R. Jackson,allege on information and belief as follows:
27
28
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1 INTRODUCTION

2 This lawsuit seeks to cure continuing and unlawful harm, injury, and death to fish species

3 native to the Sacramento-San Joaquin Delta (“the Bay/ Delta™) some of which are listed as

: threatened or endangered under the Endangered Species Act, including the Sacramento River

6 winter-run chinook salmon, Central Valley spring-run chinook salmon, Central Valley steelhead,

7 || and delta smelt, due to the conduct of the California Department of Water Resources and the

8 || Bureau of Reclamation in managing their respective export water supply facilities in the San

9 || Francisco Bay/Delta, and the failure of the State Water Reources Control Board (hereinafter
10 “Board”) to regulate such unlawful conduct.
11

PARTIES

12
13 1. Plaintiff C-WIN is a non-profit public benefit corporation formed under the laws
14 of the State of California for the purpose of protecting and restoring fish and wildlife resources,
15 || scenery, water quality, recreational opportunities, agricultural uses, and other natural
16 environmental resources and uses of the rivers and streams of California, including the
17 Bay/Delta, its watershed and its underlying groundwater resources. Members of the C-WIN
18 reside in, use, and enjoy the Bay/Delta and inhabit and use its watershed. They use the rivers of
19 the Central Valley and the Bay/Delta for nature study, recreation, and aesthetic enjoyment. The
20 “collapse” of the pelagic and anadromous fishery in the Bay/Delta and its watershed harms the
21 California Water Impact Network and its members by threatening impairment of their use and
) enjoyment of these species and their habitat.
23 2. Plaintiff CSPA was established in 1983 and is a 501(c)(3) non-profit organization
24 whose mission is to protect, preserve and enhance the fisheries and associated aquatic and
25 riparian ecosystems of California’s waterways, including the Central Valley rivers leading to the
26 Bay/Delta. This mission is implemented through active participation in water rights and water
27 quality processes, education and organization of the fishing community, restoration. efforts, and
28
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1 || vigorous enforcement of environmental laws enacted to protect fisheries, habitat and water
quality. Members of both Plaintiff organizations reside along the Central Valley watershed and

in the Bay/Delta and enjoy the habitat and specics that live there. Plaintiff’s members visit the

- VS

Delta and appreciate the Delta ecosystem.

3. Plaintiffs’ members view, enjoy, and use the Delta ecosystem. Plaintiffs’
members routinely engage in various recreational activities in the Delta — including boating,
fishing, and wildlife viewing — and have concrete plans to continue to do so in the future.

Plaintiffs’ members derive significant use and enjoyment from the aesthetic, recreational, and

=T - < TR TR Y, |

conservation benefits of the Delta ecosystem, including the Listed Species. Plaintiffs’ members
10 [{have fished for various species of fishes in the Delta, including salmon. Plaintiffs’ and their
11 || members are deeply concerned about the health of the Delta ecosystem and its evident decline.
12 || The decline of the Listed Species has had and continues to have a substantial negative impact on
13 || Plaintiffs’ organizational members, impairing their use and enjoyment of the Delta and the Listed
14 || Species by, among other things, impairing the ability of Plaintiffs’ members to fish for and view
15 || salmon and other species. Additionally, the decline of native species in the Delta ecosystem,
16 ||such as the delta smelt, in that same system impair the natural functioning of the Delta
17 ||ecosystem. The decline of native species, proliferation of invasive species, and impaired function
18 || of the Delta ecosystem adversely impacts Plaintiffs’ members’ use and enjoyment of the Delta
19 || ecosystem and Listed Species. Defendants’ violations of the state statutes have caused significant
20 || harm to the Listed Species and the Delta, which in turn causes significant harm to the plaintiff
21 |}and its members.

22 4. Plaintiff Felix Smith is a California resident and a retired supervisor for the
23 || United States Fish and Wildlife Service. Plaintiff has spent his life working on Bay/Delta
24 || fisheries problems, and filed a complaint with Defendant Board regarding the application of
25 || water to drainage impaired land on the west side of the San Joaquin Valley. Plaintiff Sm{th
26 || derives significant use and enjoyment from the aesthetic, recreational, and cbnservation benefits

27 || of the Delta ecosystem, including the Listed Species. Plaintiff has fished for various species of

28
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1 [!fishes in the Delta, including salmon. Plaintiff is deeply concerned about the health of the Delta

ecosystem and its evident decline.

5. Defendant State Water Resources Control Board (hereinafter “Board™) performs

SN

both adjudicatory and regulatory functions of the state in allocating water rights and ensuring

(¥4

water quality pursuant to the California Water Code. The State Water Board has broad authority
to carry out these functions, including the authority to hold hearings and conduct investigations
in any part of the state necessary to carry out the powers vested in it. It also may require a state

or local agency to investigate or report on technical factors, or comply with waste discharge

DO 0 Ny

requirements involved in water quality control. The Board may subject water rights to terms and
10 || conditions the board finds necessary to carry out a water quality control plan, and a water quality
11 || control plan may require changes to water rights, and it may reserve its jurisdiction to enforce
12 ||these terms and conditions over time. The Board may hold an adjudicative proceeding to
13 || consider any changes to water rights to implement the plan. The proceeding would be subject to
14 || the administrative adjudication provisions of chapter 4.5 of the Administrative Procedure Act
15 |[{(APA) (commencing with Gov. Code, § 11400). (See Cal. Code Regs., tit. 23, § 648
16 || [incorporating provisions of the APA}.) An adjudicative proceeding is used to receive evidence
17 || to make a decision regarding “a legal right, duty, privilege, immunity, or other legal interest of a
18 || particular person.” (Gov. Code, §§ 11405.20, 11405.50.)

19 6.

Defendant Department of Water Resources (hereinafter “DWR”) is a state agency

20 responsible for the State of California's management and regulation of water usage. DWR

21 operates the State Water Project, including the Oroville Reservoir and dam, the Clifton Court

22 Forebay, the John E. Skinner Delta Fish Protective Facility, and the Harvey O. Banks Pumping

23 Plant.

24

s 7. Defendant Bureau of Reclamation (hereinafter “Bureau”) is a federal agency,

o6 required by the Reclamation Act of 1902 to comply with state laws relating to the control,

) appropriation, use, or distribution of water. Defendant Bureau operates the Central Valley
7

28
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1 || Project, which reaches from the Cascade Mountains near Redding in the north some 500 miles to
2 || the Tehachapi Mountains near Bakersfield in the south. The Project is comprised of 20 dams and
3 || reservoirs, 11 powerplants, and 500 miles of major canal as well as conduits, tunnels, and related
4 || facilities.
> 8. The true names and capacities of defendants sued in the Complaint under the
6 fictitious names of Does 1 through 100, inclusive, are unknown to plaintiffs who therefore sue
7 such defendants by such fictitious names.
8 9. Whenever reference is made in this complaint to any act of Defendants, such
9 allegation shall mean that each Defendant acted individually and jointly with the other
10 Defendants named in that cause of action.
& 10. At all relevant times, each of the Defendants has acted as an agent, representative,
12 or employee of each of the other Defendants and has acted within the course and scope of said
P agency or representation or employment with respect to the causes of action in this complaint.
1 11. At all relevant times, each Defendant has committed the acts, caused others to
o commit the acts. or permitted others to commit the acts referred to in this complaint and has
:: made, caused, or permitted others to ignore the legal obligations referred to in this complaint,
13 JURISDICTION AND VENUE'
19
20 12. This court has jurisdiction pursuant to Code of Civil Procedure § 1085.
91 13. Section 1085(a) provides that “[a] writ of mandate may be issued by any court to
2 any inferior tribunal, corporation, board, or person, to compel the performance of an act which
3 the law specially enjoins, as a duty resulting from an office, trust, or station. . . .”
24 14. Venue is proper in this court pursuant to Code of Civil Procedure § 393 because
95 some of the facilities at issue are located in Sacramento County and Petitioner’s cause, or some
6 part of that cause, arises in that county.
27 FACTUAL ALLEGATIONS
28
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1 15. The Bay-Delta is the largest estuary on the west coast of the Americas, and serves

2 || as one of California’s most environmentally important and economically valuable ecosystems. It

3 || provides a recreational resource for millions of people.

4 16. The Bay/Delta is home to 500,000 residents and is a major recreation and tourist

5 || destination. The Delta’s 635 miles of boating waterways are served by 95 marinas containing

6 11,700 in-water boat slips and dry storage for 5,500 boats. In 2000, there were an estimated 2.13

! million boating trips in the Delta.

z 17. Of the Delta’s 738,000 acres, roughly two-thirds support agriculture. More than
10 500,000 acres of the Delta currently are in agricultural production. The Delta also serves as a

11 || drainage area for vast areas of agricultural land located in the watershed of the Sacramento, San

12 || Joaquin and other creeks and rivers leading into the Bay/Delta.

13 18. The Delta supports more than 750 plant and animal species, including 130 species
14 of fish. The Delta serves as an important fishery habitat; it supports an estimated 25 percent of
IZ all warm water and anadromous (meaning fish that move between fresh and salt-water)sport-

17 fishing species, and 80 percent of California’s commercial fishery species live in, or migrate

18 || through, the Delta.
19 19. The Delta also provides habitat for a number of species that are protected by the
20 || Endangered Species Act (“ESA”™), including the Sacramento winter-run chinook salmon, Central

21 Valley spring-run chinook salmon (Onchorhynchus tschawytscha), Central Valley steelhead

22
(Onchorhynchus mykiss), and delta smelt (Hypomesus transpacificus, collectively, the “Listed-
23
Species™).
24
25 20. The Sacramento River winter-run chinook salmon is an anadromous fish that

26 ||migrates through the Delta to the upper Sacramento River from December to May. Anadromous

27 [ fish spend most of their life in the ocean but must enter fresh water rivers and streams to spawn.
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1 21. The National Marine Fisheries Service (“NMFS”) listed the Sacramento River
2 || winter-run chinook salmon as an endangered species on January 4, 1994. 59 Fed. Reg. 440 (Jan.
3 4,1994).
4
22. NMFS designated the Bay/Delta as critical habitat for the Sacramento River
Z winter-run chinook salmon on June 16, 1993. 58 Fed. Reg. 33,212 (June 16, 1993).
7 23. The Central Valley spring-run chinook salmon is an anadromous fish that
8 || migrates through the Delta to the upper Sacramento River from March to July.
9 24, NMFS listed the Central Valley spring-run chinook salmon as a threatened
10 |( species on September 16, 1999. 64 Fed. Reg. 50,394 (Sept. 16, 1999).
1 25. NMEFS designated the Bay/Delta as critical habitat for the Central Valley spring-
ij run chinook salmon on September 2, 2005. 70 Fed. Reg. 52,488 (Sept. 2, 2005).
14 26. The state's largest salmon run (the Central Valley fall Chinook salmon), while not
{5 |[listed as an endangered or threatened species, is suffering an unprecedented collapse which is
16 || part of a broader decline throughout the West.
17 217. The collapse of the California salmon run has triggered severe fishing restrictions
18 |l that have resulted in the complete closure of commercial and recreational salmon fishing in
19 California for the 2008 fishing season.
2(1) 28.° The number of chinook, or king, salmon returning from the Pacific Ocean to
5y ||SPAWD in the Sacramento River and its tributaries this past fall dropped 67 percent from a poor
23 || year earlier, according to an internal memo to members of the Pacific Fishery Management
24 || Council published in many newspapers in California around the first of February, 2008.
25 29. Indications are that the closure of salmon fishing will extend beyond the 2008
26 fishing season, and into the 2009 season.
27
28
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1 30. The Central Valley steelhead is a coastal steelhead that occupies the Sacramento

2 || and San Joaquin rivers and their tributaries. Steelhead and rainbow trout are the same species;

3 the distinguishing characteristic between these fish is that steelhead are anadromous whereas

) rainbow trout permanently reside in freshwater.

Z 31. NMES listed the Central Valley steelhead as a threatened species on March 19,

7 1998. 63 Fed. Reg. 13,347 (March 19, 1998).

8 32. NMES designated the Bay/Delta as critical habitat for the Central Valley

9 || steelhead on September 2, 2005. 70 Fed. Reg. 52,488 (Sept. 2, 2005).
10 33. The delta smelt is a small translucent fish with a narrow geographic range limited
i to low salinity and freshwater habitats of the Delta. 58 Fed. Reg. 12,854 (March 5, 1993) (final
:j rule listing the delta smelt as threatened).
14 34, The delta smelt is the only true native estuarine fish species found in the Delta.
15 35. The Fish and Wildlife Service (“FWS”) listed the delta smelt as a threatened

16 |[species on March 5, 1993. 58 Fed. Reg. at 12,854,
17 36. FWS designated the Bay/Delta as critical habitat for the delta smelt on December

18 1119, 1994. 59 Fed. Reg. 65,256 (Dec. 19, 1994),
19

37. Millions of Californians depend upon the Bay-Delta Estuary as one of the sources
20
of their drinking water.
21
7 38. An extraordinary variety of wildlife, including many species found nowhere else,

23 |[1ives in the Bay-Delta. Many other species depend upon the Bay-Delta for migratory corridor
24 || habitat, and several commercial and sport fisheries depend upon the Bay-Delta for their

25 || continued existence.

26 39. The Bay-Delta Estuary is one of California’s most threatencd ecosystems.

27 o . . e
Violations of federal and state water quality standards are chronic, and the California State Water

28
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1 || Resources Control Board has designated the Delta’s channels, the Sacramento and San Joaquin

2 || Rivers, and areas throughout the Bay as water-quality-limited water bodies. See Final 2002
3 ||Clean Water Act Section 303(d) List of Water Quality Limited Segments, Region 2 (San
4 ||F rar{cisco) and Region 5 (Central Valley).

5 40. Many of the Bay-Delta’s fish are threatened with extinction, and in the last three
6 || years populations of several previously healthy species are suffering catastrophic declines. Other
7 || species, including plankton and other food organisms that underpin the Bay-Delta’s entire food
8 || chain, are in similarly poor health.

9 4]. In 1992, Congress passed legislation, the Central Valley Project Improvement

10 || Act, specifically intended to restore the Bay/Delta’s fishery. Tens. of millions of dollars have
11 || gone to restoration projects, but fishery populations have continued to dramatically decline.

12 42. A primary cause of these problems is the network of massive federal and state
13 || diversion pumps that supply the Central Valley Project (CVP) and State Water Project (SWP).

14 43. The CVP is the United States government’s largest water storage and diversion
15 |} project, and one of the largest water projects in the world.

16 44. The CVP diverts and delivers an annual average of about seven million acre-feet
17 ||of water, and manages an average of approximately 12 million acre-feet of water per year,
18 || including water for wildlife refuges in the Central Valley watershed.

19 45, Much of the CVP water is pumped from the project’s Tracy Pumping Plant,
20 ||located at the southern edge of the Delta, into the Delta-Mendota and San Luis canals, which
21 |[transport that water to predominantly agricultural users south of the Delta.

22 46. DWR’s SWP is a similarly massive water storage and diversion project. More
23 || than 20 million people rely on water that comes at least partly from the SWP.

24 47. Table A of the SWP contracts allocate approximately 4.2 million acre-feet of
25 || annual delivery amounts. Almost all of Table “A” water is pumped from the SWP’s Banks
26 || pumping facility, located at the southern edge of the Delta close to the Clifton Court Forebay,

27 ||into Bethany Reservoir and the California Aqueduct. The California Aqueduct then conveys the
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1 || water to southern California users, with the largest contractors for its water including the Kern

2 || County Water Agency and the Metropolitan Water District of Southern California.
3 48. The SWP is the subject of a coordinated operations agreement with the CVP, and
4 || shares the use of the San Luis Reservoir and other facilities with the CVP, and the two projects
5 ||have received a permit from the State Water Resources Control Board to operate their projects
6 |[through joint point of diversion (JPOD) arrangement.
7 49, The two projects’ pumps have altered the entire Bay-Delta ecosystem, reducing
8 ||the quantit'y and quality of freshwater within the Bay-Delta, altering flow patterns, and killing
9 || millions of fish over the last half-century.
10 . 50. Winter exports from the CVP and SWP have increased since the late 1990’s.
11 51. Winter flows of the Old River and Middle River [ORMR] have been consistently

12 || negative (e.g., net flow is upstream) since 2000. The Old and Middle Rivers are channels of the
13 || San Joaquin River that are used by DWR and the Bureau as routes to draw Sacramento River
14 || water through the Bureau’s Delta Cross Channel and from the confluence c;f the Sacramento and
15 |} San Joaquin Rivers across the Delta to the project pumps and hence to the California Aqueduct
16 || and the Delta Mendota Canal for contractor use.

17 52. Reverse flows that draw water through numerous Delta channels and sensitive
18 || nursery areas to the export facilities bring with them an array of pollutants harmful to aquatic
19 |{life.

20 53. Reverse flows in Old and Middle Rivers cause small fish, phytoplankton, and
21 ||juvenile stages of species important to the food web of the Delta to be drawn into the project
22 |[pumps and killed or exported out of the Bay/Delta.

23 54, Fish screens at each project site are intended to shield larger, more mature fish
24 || from being directly sucked into the export pumps.

25 55. Due to the strength of the reverse flows caused by the draw of the pumps, many
26 ||of these fish cannot swim against the current entering the diversion facilities and become

27 || entrained on the screens or destroyed in the pumps themselves.
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1 56. Periodically, agents of Defendant Bureau and Defendant DWR “salvage” (scrape

2 || off) live fish off the screens and transport them in trucks for downstream reentry into the Delta.

3 57. Many of these fish reenter the Delta weakened and disoriented and quickly die.
4 || Those who do not immediately die are at a significantly increased risk of predation by other fish
5 (| at points of re-entry downstream.
6 58. In recent years, there appears to have been a step increase in “salvage density”
7 || (number of fish killed per acre-foot of water diverted) of adult Delta smelt, threadfin shad, and
8 ||longfin smelt at the SWP and CVP pumps, even as these fish have declined in species numbers
9 |{ (population).
10 59. There is a strong causal relationship between winter “salvage” of adult Delta

11 || smelt and the occurrence of negative (reverse) flows in Old and Middle Rivers.

12 60. Recent modeling analyses indicate that losses of larval Delta smelt at the SWP

13 ||and CVP pumps can be very high (up to 40 percent) in early spring under certain conditions that

14 || can occur in some dry years

15 61. Preliminary results from Bodega Marine Laboratory suggest that losses of early

16 || (winter) spawning Delta smelt and their progeny may be especially important to the population.

17 |{ Their evidence indicates that the quality of eggs and young from these winter spawning events

18 || may be superior to those produced in spring.

19 62. Science indicates that unless there is a decrease in the amount of water delivered

20 || through those pumps, continued pumping at the current levels will inevitably produce significant

21 ||adverse environmental effects, thus compounding already existing problems.

22 63. The flow regime of the Bay/Delta’s watershed rivers (primarily the Sacramento

23 |land San Joaquin rivers) has been fundamentally altered by the construction and operation of
24 || upstream project dams and subsequent construction and operation of Delta pumping facilities to

25 || export water into Defendant DWR’s California Aqueduct and the Delta-Mendota Canal. ’
26 64. Historically, the Bay/Delta’s hydrology was characterized by highly variable

27 || flows during winter and rapid attenuation of flows in the summer.

WIN/CQPA CQOMPI ATNT FOR TRITTNATIVE ANN NECT ARATNRV RPETIEE _ 11

(-
California Health Care Facility Stockton FEIR EDAW
California Prison Health Care Receivership Corporation 3.10-33 Comments and Responses to Comments on the DEIR


JewD
Rectangle

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                 3.10-33                  Comments and Responses to Comments on the DEIR



1 65. Under the present hydrologic regime, controlled by the projects, the magnitude of
2 || winter flows has been significantly reduced while the magnitude and consistency of summer
3 | flows for water export has dramatically increased.
4 66. Populations of anadromous and pelagic fish have dropped dramatically in recent
5 ||years, due to insufficient stream flows and export pumping during critical times of the year,
impairment of migration due to dams, and unscreened agriculture and municipal diversions.

67. The Central Valley upstream watersheds sustain fall and spring-run chinook

salmon and their habitat.

=R - S B <

68. The management and use of water by the USBR, DWR and their contractors
10 || under permitted water rights issued by the SWRCB have adversely affected the fall-run Chinook
11 |{salmon and their babitat.

12 69. The Central Valley spring-run Chinook salmon species have been listed as
13 || threatened by the NMFS pursuant to the federal ESA.

14 70. The Central Valley watersheds also sustain a remnant population of steclhead
15 || trout (Oncorhynchus mykiss) and their habitat, In 1998, the “Evolutionarily Significant Unit” of
16 || Central Valley steelhead was listed as “threatened” by NMFS }Sursuant to the provisions of the
17 || federal Endangered Species (ESA).

18 71. The Central Valley rivers and the Bay/Delta were listed as critical habitat for
19 || Central Valley steelhead trout in February 2000 and September 2005.

20 72. There are no mandatory minimum daily flows from upstream dams that are
21 || sufficient to protect the anadromous and pelagic fisheries of the Central Valley Rivers and the
22 || Bay/Delta below the Central Valley rim dams owned by DWR and the Bureau.

23 73. The Bureau and DWR contro] most releases of water stored in Central Valley
24 || watershed dams, with the exception of releases for flood control purposes, water in the minimum
25 || pool and prior riparian entitlements.

26 74. Restoration of California’s anadromous fish populations is mandated by the

27 || Salmon, Steelhead, and Anadromous Fisheries Program Act of 1988 (full cite) which states that
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1 ||it is the policy of the State to significantly increase the natural production of salmon and
steelhead by the end of the 20th century.

75. Delta pumping by the state and federal projects has been identified as a cause

S LN

(stressor) of the general decline of the health of the San Francisco Bay/Delta estuary by

W

numerous scientific and legal investigations including: 1) the SWRCB Decision 1485 hearing
record; 2) the 1995 Water Quality Control Plan EIR/EIS; 3) the CALFED programmatic
EIS/EIR; and, 4) the SWRCB Decision 1641 hearing record, and S) even the unlawful 2004
USBR Operating Criteria and Plan.

O 0 N

76. Operation of the projects without harm to listed species is a requirement of both
10 || project permits and existing law and the above-summarized evidence indicates that project
11 || operations are presently harming the pelagic fishery of the Bay/Delta.

12 77. On March 18, 2008, Plaintiffs filed a complaint before the SWRCB against the
13 || U.S. Bureau of Reclamation and the California Department of Water Resources for violations of
14 || the Public Trust, waste and unreasonable use, and unreasonable method of diversion on the
15 || Central Valley rivers.

16 78. Plaintiffs further requested that, following Defendant’s investigation of the
17 || complaint, that Defendants grant Plaintiffs an evidentiary hearing in accordance with the
18 || California Code of Federal Regulations and the State Water Board complaint procedure.

19 79. On October 28, 2008, Plaintiffs received a letter from the SWRCB stating that the
20 ||CWIN/CSPA complaint was dismissed by the State Board without investigation or hearing.

21 || Plaintiff has exhausted any administrative remedies other than filing this action.

22 FIRST CAUSE OF ACTION
23 Violation of California Public Trust Doctrine
24 80. Plaintiffs restate and reallege and incorporate herein the foregoing paragraphs 1

25 || through 79 of this Complaint,
26 81. Defendant Board has an affirmative duty to protect trust resources. See Illinois

27 || Central Railroad v. Illinois, 146 U.S. 387; and National Audubon Society v. Superior Court

28
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I |[(1983) 33 Cal.3d 419 (The state may not abdicate its supervisory role any more than the state

2 || may abdicate its police power); see also Stevens, The Public Trust: A Sovereign’s Ancient
3 || Prerogative Becomes the People’s Environmental Right, 14 UC Davis Law Review 195, 223.

4 82. Over the years and continuing to the present time, the Defendant Board’s
5 || permitting process and Defendants DWR’s and Bureau’s methods of diversion caused there to be
6 ||insufficient in stream flow and Delta outflow to support the environmental needs of the estuary
7 || which has caused injury to the ecosystem and to members of the public, including Plaintiffs.

83. Since 2000, Bay/Delta exports have been substantially increased to meet
9 || downstream water demands.

10 84. As a result of increased exports, both the pelagic fishery and the salmon fishery

11 || have abruptly and substantially declined.

12 85. With the increase in pumping since 2000, the mid-water trawls that monitor

13 || species population data indicate a sharp drop in population totals for salmon, Delta smelt, split-

14 || tail, striped bass, long-fin smelt and the food web that supports them.

15 86. Present ecologicél conditions in the Bay/Delta have contributed to the closure of

16 || the commercial and sport-fishing fishing seasons off the California Coast, resulting in the

17 || complete loss of recreational fishing opportunities for anglers.

18 87. On information and belief, unless enjoined Defendants will continue to violate the

19 || Public Trust, as described above.

20 | 88. In light of the Defendants’ failure to comply with the California Public Trust

21 || doctrine, and the significant likelihood of repeated violations in the future, the Defendants must

22 || be permanently enjoined from continuing to divert water from the Bay/Delta until such a time as

23 || Defendant Board has an evidentiary hearing to establish reasonable water diversions that protect

24 |ithe Public Trust. If Defendants are not so enjoined, Plaintiffs will suffer irreparable injury for

25 || which there is no adequate remedy at law.

26 89. An actual controversy exists between Plaintiffs on the one hand and Defendants

27 ||on the other regarding the degree to which the California Public Trust doctrine protects the

28
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1 || Bay/Delta estuary and mandates Defendant Board’s enforcement. Specifically, Plaintiffs contend

2 lland Defendants deny that Defendant Board’s lack of enforcement of the conditions of their

w

respective water rights permits of Defendant DWR and Defendant Bureau violate the Public

LN

Trust and injure Plaintiffs. As an actual controversy exists, Plaintiffs are entitled to and hereby

5 ||seek a declaration that Defendant Board has violated its affirmative duty to protect the public

6 || trust.
7 SECOND CAUSE OF ACTION
8 Violation of Article 10, Section 2 of the California Constitution:
9 Unreasonable Method of Diversion
10 90. Plaintiffs restate and reallege and incorporate herein the foregoing paragraphs 1

11 |{through 89 of this Complaint.

12 91. Article X, Section Two of the California Constitution states that “the right to
13 || water or to the use or flow of water in or from any natural stream or water course in this State is
14 |[{and shall be limited to such water as shall be reasonably required for the beneficial use to be
15 ||served, and such right does not and shall not extend to the waste or unreasonable use or
16 |{unreasonable method of use or unreasonable method of diversion of water.”

17 92. Water levels in some Delta channels are drawn by operation of the SWP and CVP
18 || project pumps to unacceptably low levels harming fish and riparian diverters in the process.

19 93. The CVP/SWP Method of Diversion from the Bay/Delta at the export pumps to
20 || sustain present export levels is unreasonable, as it has overwhelmingly contributed to the pelagic
21 || fish decline, and the listing of several species as endangered.

22 94, Over the years and continuing to the present time, the Defendant Board’s
23 || permitting process and Defendant DWR and Bureau’s methods of diversion caused there to be
24 ||insufficient in stream flow and Delta outflow to support the environmental needs of the estuary
25 || which has caused injury to the ecosystem and to members of the public, including Plaintiffs.

26 95. Over the years and continuing to the present time, Defendants, and each of them,

27 |/have used an unreasonable method of diversion of water from their facilities in the Bay/Delta in

28
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1 || violation of Article 10, Section Two of the California Constitution by continuing to increase
2 || volumes of water drawn from the Bay/Delta ecosystem, and limiting and ignoring research and
3 ||information that indicated this method of diversion is causing a collapse in the Pelagic fisheries
4 |lin the Bay/Delta and harm to the listed salmonids and other fish and wildlife.
5 96. On information and belief, unless enjoined Defendants will continue to violate the
6 || California Constitution, as described above.

7 97. In light of the Defendants’ failure to comply with the California Constitution, and

8 ||the significant likelihood of repeated violations in the future, the Defendants must be

9 || permanently enjoined from continuing to divert water from the Bay/Delta until such a time as
10 || Defendant Board has an evidentiary hearing to establish reasonable water diversions that
11 {| conform to the mandates of Article X, Section Two of the California Constitution. If Defendants
12 || are not so enjoined, Plaintiffs will suffer irreparable injury for which there is no adequate remedy
13 || atlaw.

14 98. An actual controversy exists between Plaintiffs on the one hand and Defendants
15 ||on the other regarding the degree to which the Article 10, Section Two of the California
16 || Constitution protects the Bay/Delta estuary and mandates Defendant Boards’s enforcement.
17 || Specifically, Plaintiffs contend and Defendant Board denies that the Board’s inability or
18 || unwillingness to halt the fishery crash and/or alter the water rights permits of Defendants DWR
19 ||and Bureau to correct existing problems constitutes a violation of the state constitutional
20 || mandate against unreasonable use of water or unreasonable methods of diversion, causing injury
21 ||to Plaintiffs. As an actual controversy exists, Plaintiffs are entitled to, and hereby seek, a ruling
22 || that Defendant Board has Article X, Section 2 of the California Constitution by dismis.sing

23 || Plaintiffs’ complaint.

24 THIRD CAUSE OF ACTION
25 Violation of Article 10, Section 2 of the California Constitution: Unreasonable Use
26 99. Plaintiffs restate and reallege and incorporate herein the foregoing paragraphs 1

27 || through 98 of this Complaint.

28
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1 100. Article X, Section Two of the California Constitution states that, due to the
2 || conditions prevailing in the State “the general welfare requires that the water resources of the
3 || State be put to beneficial use to the fullest extent of which they are capable, and that.the waste or
4 || unreasonable use or unreasonable method of use of water be prevented, and that the conservation
5 || of such waters is to be exercised with a view to the reasonable and beneficial use thereof in the
interest of the people and for the public welfare.”

101. Further, Article X, Section Two specifically states that “the right to water or to the

use or flow of water in or from any natural stream or water course in this State is and shall be

O 0 N

limited to such water as shall be reasonably required for the beneficial use to be served, and such
10 || right does not and shall not extend to the waste or unreasonable use or unreasonable method of
11 || use or unreasonable method of diversion of water.”

12 102.  Defendant Burecau has been delivering Delta water to unsuitable soils in the
13 || Western San Joaquin Valley since 1951, through the Delta-Mendota Canal, and since 1967
14 |l through the federal portion of the State Aqueduct.

15 103. Some 150,000 upslope acres in the Westlands Water District, now known as Area
16 ||1I, were originally excluded from boundaries the original San Luis Unit because the salty soils
17 || were considered non-irrigable, or unfit for irrigation. See 1979 Special Congressional Task
18 || Force Report on the San Luis Unit of the Central Valley Project. Public Law 94-36.

19 104.  High levels of selenium in western San Joaquin Valley soils were first
20 || documented in the mid-1980s, when species, including small mammals, fish, and birds living in
21 || habitats around evaporation ponds and canals on the west side of the San Joaquin Valley began
22 || exhibiting deformities associated with selenium poisoning.

23 105.  Tests conducted in the area by the Central Valley Regional Water Quality Control
24 [{Board and the United States Geological Survey discovered toxic amounts of salts, selenium,
25 || mercury, lead, nickel, molybdenum, and boron, coming from Bureau water applied to contractors
26 ||land on the western part of the San Joaquin Valley.

27

28
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1 106.  As a result, the Kesterson reservoir, which impounded drainage water and served
2 || irrigators in the west side of the San Joaquin Valley, was ordered closed by the Board in 1985.
3 107. In their decision to close Kesterson reservoir, Defendant. Board declared the

4 | contaminated drainage water a “public nuisance.”

5 108. Despite this admission, Defendant Board has taken no action to halt the irrigation
6 || of these high selemium lands for over 23 years.
7 109. No disposal site has been established for the millions of tons of salts, selenium,

[e-]

mercury, lead, nickel, molybdenum, and boron, coming from Bureau water applied to contracts
9 ||serving irrigators in the western part of the San Joaquin Valley.

10 110.  Due to the lack of proper disposal, the toxins have continued to seep into the

11 || groundwater and flow into sloughs, streams, and creeks leading to the San Joaquin river and

12 || ultimately to the Bay/Delta estuary and Suisun Marsh for over twenty-three years.

13 111 Since 1985, this flow of contaminated surface and groundwater from the drainage

14 || impaired lands has entered the San Joaquin river and has been transported to the South Delta,

15 || violating water quality standards in the San Joaquin River and the South Delta waterways.

16 112, Much of the marginal upslope lands on the west side now being irrigated have

17 || high levels of selenium and other trace elements and/or heavy'metals.

18 113. Continued irrigation of low quality upslope lands insures the permanent

19 || contamination and utter destruction of downslope lands that were once very high quality

20 || farmlands (i.e. the area around Mendota and all along the San Joaquin River flood plain.

21 114. Since at least 1967, Defendant Bureau has caused an unreasonable use of water in

22 |l violation of Article X, Section Two of the California Constitution by applying Bay/Delta project

23 || water to drainage impaired land on the west side of the San Joaquin Valley, and have limited

24 ||ignored research and information that indicated this application of water was contributing to the

25 || collapse in the Pelagic fisheries in the Bay/Delta and harm to the listed salmonids. '

26 *115.  Over the years and continuing to the present day, Defendant Board has failed to

27 ||enforce the provisions of Article 10, Section Two of the California Constitution against
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1 || Defendant Bureau for its unreasonable application of water to drainage impaired land on the west
2 ||side of the San Joaquin Valley, and have ignored research and information indicating this
3 || application of water was contributing to the collapse in the Pelagic fisheries and ecosystem in the
4 |{Bay/Delta and harm to the listed salmonids.

5 116.  On information and belief, unless enjoined Defendant Bureau and Defendant

6 || Board will continue to violate the California Constitution, as described above.

7 117.  In light of the Defendants’ failure to comply with the California Constitution, and
8 (| the significant likelihood of repeated violations in the future, the Defendants Bureau and Board
9 |l must be permanently enjoined from continuing to divert water from the Bay/Delta and applying

10 || it to drainage impaired lands. If Defendants are not so enjoined, Plaintiffs will suffer irreparable

11 ||injury for which there is no adequate remedy at law.

12 118. An actual controversy exists between Plaintiffs on the one hand and Defendants

13 ||on the other regarding the degree to which the Article 10, Section Two of the California

14 || Constitution protects the Bay/Delta estuary and mandates Defendant Board’s enforcement and

15 || Defendant Bureau’s application of water. Specifically, Plaintiffs contend and. Defendants deny

16 |[that Defendant Board’s lack of enforcement of the protective conditions of the water rights

17 || permits of DWR and the Bureau violate the Constitution and injure Plaintiffs. As an actual

18 || controversy exists, Plaintiffs are entitled to, and hereby seek, a ruling that Defendant Board has

19 || Article X, Section 2 of the California Constitution by dismissing Plaintiffs’ complaint.

20 FOURTH CAUSE OF ACTION
21 Violation of California Fish and Game Code § 5937
22 119. Plaintiffs restate and reallege and incorporate herein the foregoing paragraphs |

23 || through 118 of this Complaint.

24 120. California Fish and Game Code Section 5937 states that “the owner of any dam
25 |l shall allow sufficient water at all times to pass through a fishway, or in the absence of a fishway,
26 ||allow sufficient water to pass over, around or through the dam, to keep in good condition any

27 || fish that may be planted or exist below the dam.”

28
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1 121. Fish and Game Code Section 5937. creates an express duty in dam owners to
2 || maintain adequate cold water storage, and to release this water to maintain, at all times, the fish
3 || and fish habitat below the dams.
4 122, Over the years and continuing to the present time, the Defendants have violated
5 || California Fish and Game Code Section 5937 by allowing water storage in Shasta, Folsom, New
6 ||Melones, and Oroville dams to fall below the level in which adequate cold water storage is
7 || sufficient to maintain the fish below the dams in good condition.
8 123. Recent examination of temperature regimes below major rim dams surrounding
9 || the Central Valley demonstrates that protective temperature critenia are routinely exceeded.
10 124.  The principle cause of this storage shortfall is the cannibalization of north-of-
11 || Delta s'torage over the last several years to supply south-of-Delta storage in Semi-Tropic and
12 || Kern water banks and Diamond Valley Reservoir.
13 125. These low flows have, and will likely cause and contribute to reductions in
14 |[spawning and rearing habitat, lethal temperatures for fish, and increases in pollutant
15 || concentration the rivers of the Bay/Delta watershed.
16 126.  Given the dramatic crash of pelagic species and the recent acceleration in the
17 || long-term decline in salmonid escapement, these expected low flows could trigger a catastrophic
18 || disaster to fisheries alrcady hovering on the edge of extinction.
19 127.  In light of the Defendants’ failure to comply with California Fish and Game Code
20 || Section 5937, and the significant likelihood of repeated violations in the future, the Defendants
21 ||Bureau and DWR must be permanently enjoined from continuing to release water from Sha;ta,
22 || Folsom, New Melones, and Oroville dams in order to supply water exports from the Bay/Delta.
23 [|If Defendants are not so enjoined, Plaintiffs will suffer irreparable injury for which there is no
24 || adequate remedy at law.
25 128. An actual controversy exists between Plaintiffs on the one hand and Defendants
26 |{on the other regarding the degree to which the California Fish and Game Code § 5937 protects
27 ||the Bay/Delta estuary and mandates that the project Defendants release water from their dams at
28
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1 {|times necessary to protect fish and wildlife in the Bay/Delta. Specifically, Plaintiffs contend and
2 ||Defendants deny that Defendants actions injure Plaintiffs. As an actual controversy exists,

3 || Plaintiffs are entitled to, and hereby seek, a ruling that Defendants DWR and Bureau be ordered

4 ||to release sufficient water necessary to keep fish in good condition at all times below Shasta,
5 || Folsom, Oroville, and New Melones reservoirs.

6 FIFTH CAUSE OF ACTION

7 Violation of Porter-Cologne Act

8 129, Plaintiffs restate and reallege and incorporate herein the foregoing paragraphs 1

9 || through 128 of this Complaint.
10 130. Consistent with the Clean Water Act, the Porter-Cologne Act directs the nine
11 ||regional water quality control boards to ensure that their basin plans (1) designate one or more
12 || “beneficial uses” for a particular water body and (2) to specify “water quality objectives”
13 || necessary to “ensure the reasonable protection of beneficial uses and the prevention of nuisance.”
14 || Water Code § 13421.

15 131.  After water quality standards are established, “[t]he actual administration of the
16 || Porter-Cologne Act rests on the power of the regional boards to prescribe waste discharge
17 ||requirements for all persons discharging waste into inland surface waters enclosed bays and
18 |} estuaries within their jurisdiction.” Waterkeepers Northern California v. State Water Resources
19 || Control Bd. (2002) 102 Cal. App. 4th 1448, 1452 (citing Water Code § 13263).
20 132.  The Board assigned DWR and the Bureau the responsibility for meeting salinity
21 {|objectives in the 1979 Delta Plan, D-1485, the 1995 Delta Plan, and D-1641, the Board Water
22 {|Rights decision implementing the 1995 Water Quality Control Plan.
23 133, The San Joaquin River Salinity and Boron TMDL also assign responsibility for
24 || controlling salt delivered to the San Joaquin Valley from the Delta to the Bureau.
25 134, The state and federal export projects, which typically export about 10,000 to as
26 || much as 13,000 cubic feet per second (cfs) of Delta water, increase the loading, transport, and

27 || fate in Delta waters of a variety of pollutants, such as mercury, organochlorine pesticides, PCBs,
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1 ||organophosphorus and other pesticides, herbicides, aquatic plant nutrients, aquatic life toxic
burden, etc. Thesec contaminants accumulate in sediments and are absorbed from the water

column and sediments by benthic organisms which initiate bioaccumulation of these toxins up

& WON

the aquatic and terrestrial food chains.
135. A recent review of discharge and ambient monitoring data collected by industrial
and municipal dischargers, under the NPDES program, reveal numerous violations of

fundamental water quality standards that apply to these and other toxic contaminants.

0w NN O

136. Examination of temperature regimes below major rim dams surrounding the
9 || Central Valley demonstrates that protective temperature criteria are routinely exceeded. |

10 137. Salinity standards have and continue to be routinely violated by the projects.

11 138. In light of Defendants DWR and Bureau’s failure to comply with the Porter-

12 || Cologne Act, and Defendant Board’s failure to enforce the Act, and the signiﬁca_nt likelihood of

13 |{repeated violations in the future, Defendants DWR and Burcau must be permanently enjoined

14 || from continuing to export water from the Bay/Delta until such a time as they fully comply with

15 the Porter-Cologne Act. If Defendants are not so enjoined, Plaintiffs will suffer irreparable injury

16 || for which there is no adequate remedy at law.

17 139. An actual controversy exists between Plaintiffs on the one hand and Defendants

18 ||DWR and Bureau on the other regarding the degree to which the Porter-Cologne Act protects the

19 |{Bay/Delta estuary and mandates Board enforcement. Specifically, Plaintiffs contend and

20 || Defendants DWR and Bureau deny that they are in violation of the Porter-Cologne Act. As an

21 || actual controversy exists, Plaintiffs are entitled to, and hereby seek, a ruling that Defendants

22 ||DWR and Bureau have violated the Porter-Cologne Act and Defendant Board has failed to

23 || enforce the Act as required by law.

24 SIXTH CAUSE OF ACTION

25 || Violation of the 1995 Water Quality Control Plan Narrative Standard for Fish and Wildlife

26 140.  Plaintiffs restate and reallege and incorporate herein the foregoing paragraphs 1

27 || through 139 of this Complaint.
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1 141.  The 1995 Water Quality Control Plan requires that water quality conditions shall

N

be maintained, together with other measures in the watershed, sufficient to achieve a doubling of
natural production of chinook salmon from the average production of 1967-1991, consistent with
the provisions of State and federal law.

142.  The Water Quality Control Plan Narrative Standard for Fish and Wildlife

(hereinafter “the narrative standard™) contains a requirement that water quality conditions are

~l &N AW

sufficient to achieve a doubling of natural production of Chinook salmon from the average
8 || production of 1967-1991.
9 143. In September, 1999 the National Marine Fisheries Service listed the Central

10 Valley spring-run chinook salmon as a threatened species.

1 144,  The collapse of the California various salmon runs has resulted in the complete
2 closure of commercial and sportfishing salmon fishing in California for the 2008 fishing season.
Iz 145. The number of chinook, or king, salmon returning from the Pacific Ocean to

15 |[spawn in the Sacramento River and its tributaries this fall dropped 67 percent from a year earlier.
16 146.  Indications are that the closure of salmon fishing will extend beyond the 2008

17 || fishing season, and into the 2009 season.

18 147. The narrative standard’s requirement to double the natural production of salmon
191 from the average between 1967-1991 has clearly not been met by Defendants DWR and Bureau,
20 |l nor has it been enforced by Defendant Board.

21 148. In light of the Defendants DWR and Bureau’s failure to comply with the 1995
22 || Quality Control Plan, including the failure to comply with the narrative standard, and Defendant
23 Board’s failure to enforce the standard, and considering the significant likelihood of repeated
24 ' violations in the future, Defendants DWR and Burean must be permanently enjoined from
25 continuing to export water from the Bay/Delta until such a time as they meet the requirements of
26 || the narrative standard, as required as a condition of their water rights permits. If Defendants are
27

28
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1 || not so enjoined, Plaintiffs will suffer irreparable injury for which there is no adequate remedy at
2 ||law.
3 149.  An actual controversy exists between Plaintiffs on the one hand and Defendants
4 || on the other regarding their duty to comply with the 1995 Water Quality Control Plan’s narrative
5 ||standard to protect fish and wildlife. Specifically, Plaintiffs contend and Defendants deny that
6 || Defendants DWR and Bureau are failing to comply with the standard, and that Defendant Board
7 ||is required by law to enforce the standard. As an actual controversy exists, Plaintiffs are entitled
8 ||to, and hereby seek, a ruling that Defendants DWR and Bureau are in violation of the
9 |{requirements of the 1995 Water Quality Control Plan’s narrative standard, and that Defendant

10 || Board has failed to enforce the standard as required by law.

11 SEVENTH CAUSE OF ACTION

12 Violation of State Board Decision 1641

13 150. Plaintiffs restate and reallege and incorporate herein the foregoing paragraphs 1

14 || through 149 of this Complaint.

15 151. The State Water Resources Control Board adopted Decision 1641 (hereinafter “D-

16 |[1641”) on December 29, 1999. The Decision implements flow objectives for the Bay-Delta

17 || Estuary, as a part of the Board’s implementation of the 1995 Bay/Delta Water Quality Control

18 ||Plan.

19 152.  D-1641 imposed a series of restrictions on the use of export pumps to protect fish

20 ||and wildlife.

21 153.  D- 1641 assigned responsibilities to the persons or entities holding water rights

22 || permits to meet specific flow objectives to protect fish and wildlife.

23 154.  One such responsibility was that flow objectives must be met at four different

24 || monitoring stations, including the monitoring station at Vernalis.

25 155. Defendant DWR and Defendant Bureau were specifically charged with meeting

26 || the flow objectives on the San Joaquin at Vernalis and Brandt Bridge, and on the Old River near

27 | Middle River and at the Tracy Road Bridge.

28
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1 156.  Defendant DWR and Defendant Burean have repeatedly failed to meet the flow

2 || objectives at Vernalis.

3 157. Scientific data indicates that decreased water outflow in the spring generally

4 || injures salmon.

5 158. Data from recent United States Fish and Wildlife Service San Joaquin smolt

6 ||survival experiments indicate that there is a statistically significant relationship between water

7 ||flow at Stockton and the ultimate survival of smolts from Dos Reis or Mossdale to Jersey Point.
8 159.  Defendant Board has failed to enforce the flow objectives as set out in D-1641.

9 160.  Defendant Board has a statutory duty to comply with its own water quality control
10 ||plan.
11 161. In light of the Defendants DWR and Bureau’s failure to comply with Decision

12 |{ 1641, and Defendant Board’s failure to enforce D-1641 as required by law, and the significant
13 || likelihood of repeated violations in the future, Defendants DWR and Bureau must be
14 || permanently enjoined from continuing to export water from the Bay/Delta until such a time as
15 || they fully comply with the requirements of D-1641. If Defendants are not so enjoined, Plaintiffs
16 || will suffer irreparable injury for which there is no adequate remedy at law.

17 162.  An actual controversy exists between Plaintiffs on the one hand and Defendants
18 [|DWR and Bureau on the other regarding the extent to which their export pumping violates the
19 || conditions of D-1641, and Defendant Board’s duty to enforce D-1641 as against holders of water
20 |[[rights permits. Specifically, Plaintiffs contend and Defendants DWR and Bureau deny that they
21 [[are in violation of D-1641 by their export pumping in the Bay/Delta, and that Defendant Board
22 || has failed to enforce its own order. As an actual controversy exists, Plaintiffs are entitled to, and
23 || hereby seek, a ruling that Defendants DWR and Bureau are in violation of D-1641 and that

24 || Defendant Board has a duty to enforce D-1641, and has failed to do so.

25

26 PRAYER FOR RELIEF

27 WHEREFORE, Plaintiffs respectfully request that the Court enter judgment as follows:
28
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1 1. Declare that Defendants’ operations have violated the California Public Trust in
2 ||the Bay/Delta;
2. Declare that Defendants’ operations have violated Article 10, Section Two of the
4 || California Constitution in that present operations constitute an unreasonable method of diversion
5 || from the Bay/Delta;
6 3. Declare that Defendants’ operations have violated Article 10, Section Two of the
7 || California Constitution in that application of water to drainage impaired lands within
8 || Defendants’ service areas on the West side of the San Joaquin valley constitutes an unreasonable
9 || use of water from the Bay/Delta;
10 4, Declare that Defendants’ operations have violated California Fish & Game Code
11 || § 5937 in that Defendants’ upstream dams have failed to release sufficient cold water to keep
12 || fish below the dams in good condition;
13 5. Declare that Defendants’ operations have violated the Porter-Cologne Act 1n that
14 || Defendants’ have failed to meet the required salinity objectives under the Bay/Delta Water
15 || Quality Contro] Plan;
16 6. Declare that Defendants’ operations have violated the 1995 Water Quality Control .
17 || Plan narrative standard for salmon in that Defendants’ have failed to meet the required doubling
18 || of the salmon population under the 1995 Water Quality Control Plan;
19 7. Declare that Defendants’ operations have violated Decision 1641 in that
20 || Defendants’ have failed to meet flow objectives necessary to protect beneficial uses in the
21 || Bay/Delta;
22 8. Enjoin Defendant DWR from diverting water from the Bay/Delta until such a
23 || time as Defendant DWR’s operations conform with the law;
24 9. Enjoin Defendant Bureau from diverting water from the Bay/Delta until such a
25 ||time as Defendant Bureau’s operations conform with the law;
26 10. Enjoin Defendant Board from allowing operation of state and federal Water export
27 || projects until such a time that Defendants DWR and Bureau come into compliance with state law
28
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1 || and the Public Trust Doctrine, including the prohibition on unreasonable methods of diversion,
2 || California Fish & Game Code section 5937, the Porter-Cologne Act, Decision 1641 and the 1995
3 || Water Quality Control Plan.
4 11. Direct Defendants to remedy their violations of the California Public Trust,
5 || Article 10, Section Two of the California Constitution, the California Fish & Game Code § 5937,
6 || the Porter-Cologne Act, Decision 1641 and the 1995 Water Quality Control Plan within a
7 || reasonable time;
8 12. Retain jurisdiction over this matter until such time as Defendants have fully
9 || complied with the requirements of California Public Trust, Article 10, Section Two of the
10 || California Constitution, the California Fish & Game Code § 5937, the Porter-Cologne Act,
11 || Decision 1641 and the 1995 Water Quality Control Plan;
12 13. Award Plaintiffs their costs of litigation pursuant to California Code of Civil
13 || Procedure § 1021.5; and
14 14. Grant Plaintiffs such other further relief, including injunctive relief, as the Court
15 || may deem just and proper.
16
17 ||Dated: December 1, 2008
18 %\_/
Michael B. Jackson
19 Attotgey for Plaintiffs
20 C-WIN, CSPA, and Felix Smith
21
2 QMMK Vel _
a R. Jack
23 J CKSON & TUERCK
24 Attorney for Plaintiff
C-WIN
25
26
27
28
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MorrisL Allen -

Consulting Clvil Engineer
6881 Atlanta Circle
Stockton CA 95219

Telephone and FAX: (209) 474-6716
Cell: (209) 639-9683

MEMORANDUM
DATE: January 26, 2007

TO: J. William Yeates, Esq.

SUBJECT: CITY OF STOCKTON GENERAL PLAN 2035 DRAFT EIR

Background
The City of Stockton has developed a new General Plan intended to provide for expansion of

public services through the year 2035 (GPU-2035). In preparing this Plan, the City has relied
upon the following documents to justify extension of public water services to the expanded
City limits:

e 2005 City of Stockton Urban Water Management Plan Update (Kennedy-Jenks
Consultants)

o Chapter 9.0 (Public Facilities & Services), Draft EIR

» Appendix D to Draft EIR (Water Supply Evaluation for the General Plan) Amended
May 12, 2006, and Exhibits

» Stockton Delta Water Supply Project Draft & Final EIR (ESA), April, 2005

e Delta Water Supply Project Groundwater Analysis Technical Memorandum (CDM),
March 17, 2005

e Delta Water Supply Project Modeling Technical Appendix (MWH), April, 2005

o Background Report, Chapter 9, Public Facilities and Services, December 1, 2006

o Infrastructure Evaluation: Water Supply and Facilities (West Yost), October 28, 2005

Historically, the City of Stockton metropolitan area (COSMA) has met its water supply
requirements by total reliance on groundwater. San Joaquin County’s groundwater system is
the Northeastern San Joaquin subbasin of the larger San Joaguin Valley Groundwater
Complex. The largest user in terms of volume of groundwater has been agriculture. Because
the volume of groundwater withdrawals has grossly exceeded patural recharge, this subbasin
has been classified by the Department of Water Resources as “in a critical condition of
overdraft”. The actual amount of the overdraft has been estimated by different authorities as
160,000 acre feet/year (San Joaquin County); 200,000 acre feet/year (USA Corps of
Engineers); and 150,000 acre feet/year (US Geological Survey). As a result of the overdraft,
the basin has lost 1,000,000 acre feet of active storage, and groundwater levels have declined
by as much as 100 ft (USACE) over the last 30 to 40 years. The subbasin serves the cities of
Ripon, Manteca, Lathrop, Stockton, and Lodi, in addition to agricultural areas generally east
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1. William Yeates
January 26, 2007
Page 2 of 10

CITY OF STOCKTON GENERAL PLAN 2035 DRAFT EIR

of the urbanized areas. According to the Eastern San Joaquin Groundwater Management
Plan, “Current and historical groundwater pumping rates exceed the sustainable yield of the
underlying groundwater basin on an average annual basis.” : .

As a result of this situation, in 1977, the Stockton East Water District (Stockton East) began to
supply treated surface water to the urban area to replace groundwater. At this time, the source
of this surface water was the Calaveras River via New Hogan Dam. In approximately 1990,
this supply was extended to the north Stockton area. In 1983, Stockton East contracted with
the US Bureaun of Reclamation for an additional supply of (long-term interim) water from the
Stanislaus River; however, Stockton East has not received this supply on a reliable basis each
year and.has sued the federal government to perfect this right. In addition, Stockton East
receives excess water from the Stanislaus River under a temporary contract with -Oakdale and
South San Joaquin Irrigation Districts.

Existing Water Sources
Firm water sources available at this time to support the increased water demands described in

the City of Stockton’s General Plan 2035 Draft EIR are as follows:

e Surface Water via Stockton East Water District (Second Amended Agreement) -
20,000 acre feet/yr :

Non-firm supplies being felied upon by the City of Stockton’s virban water suppliers to meet
demand: o '

o Groundwater basin (currently in critical overdraft). In my professional opinion the
existing groundwater basin cannot be considered a firm water supply for the City’s
authorized growth under GPU-2035 since it has been found by the Department of
Water Resources to be in critical overdraft. '

s Surface water supplied from Stockton East from the Stanislaus River under contract
from the. US Bureau of Reclamation - quantity varies from 0-35,000 acre feet/yr

» Surface water supplied from Stockton East from the Stanislaus River under contract
from OID/SSJID — quantity varies from 8-30,000 acre feet/yr

Existing Water Demands

Water use for the COSMA has varied over the years, consisting of a mix of groundwater and
surface water supplied by Stockton East. Average use of surface water over the last twelve
years has been 39,527 acre feet per year, as reported by the City of Stockton. During this
same period, an average of 23,422 acre feet per year of groundwater has been used (see
Figure 6, from the General Plan 2035 Update Water Supply Evaluation, reproduced below).
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J. William Yeates
January 26, 2007
Page 3 of 10

CITY OF STOCKTON GENERAL PLAN 2035 DRAFT EIR

Average total COSMA water demand is therefore 62,949 acre feet per year, and the 2005
water year use is 68,777 acre feet. Although the Stockton East Water District has been able to
consistently supply to the COSMUD almost 20,000 acre feet per year is in excess of its firm
supply, this amount cannot be relied upon in extended drought cycles, and should therefore not
be allocated to new developments. Also, COSMA urban uses have been contributing to the
existing groundwater basin overdraft by an average of over 23,000 acre feet per year. This
amount represents at least 10% of the existing Eastern San Joaquin groundwater basin
overdraft.

Figure 6, Historical COSMA Water Supply from Groundwater and Surface
Water
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@ Groundwater W Surface Water

Not accounted for in the above water use statistics is water used within the COSMA by
agriculture, which amounts to approximately 17,000 acre feet of groundwater per year.
Figure 6 should be corrected to reflect this additional 17,000 acre feet per year of groundwater
use. Therefore, including agricultural use, the total overdraft within the COSMA is closer to
40,000 acre feet per year.

Delta Water Supply Project

In 1996, the City of Stockton submitted an Application to the State Water Resources Control
Board (SWRCB) for the right to divert water from the San Joaquin River Delta. The intent of
the Application was to correct existing supply deficiencies and provide sufficient supplies to
support the population projections of the 1990 General Plan, and anticipated growth in water
demands to 2050. The Application was later bifurcated to request water rights sufficient to
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CITY OF STOCKTON GENERAL PLAN 2035 DRAFT EIR

support only. the requirements anticipated'in the 1990 General Plan. This right was requested
in accordance with Sectipn 1485 of the Water Code, which provides that the City of Stockton
has the right to obtain water from the Delta in an amount roughly equal to the amount of

" reclaimed water discharged to the Delta via the San Joaquin River. ‘Any future needs above
this amount must be the subject of a future Application process. In December, 2005, the
SWRCB issued a Permit to the. City to divert up to a maximum of 33,000 acre feet per year,
subject to Standard Term 91 and other conditions. Standard Term 91 is imposed by the
SWRCB to prevent diversions whenever the diversion would require the release of State or
Federal Project water. This means that, if the State or Federal projects are required to release
water to keep the Delta in balance, in consideration of existing exports and inbasin uses, the
City (or other Term 91 users) must curtail diversions. Also, the City must curtail diversions
to protect Delta Smelt and other protected species.

Based upon the City of Stockton Delta Water Supply Project Modeling Technical Appendix,
Tables 4-5, 4-13, and 4-20; for the majority of the time that Stockton: proposes to divert at
either the current Permitted 30 MGD level, or at the projected 160 MGD level, the Delta is in

a “balanced” condition. Quoting from " this report, at page 4-13: “Balanced water condition
d1vers10ns must be off-set by a corresponding increase in Delta inflow from CVP-SWP storage
release, or a reduction in CVP-SWP exports.”. Therefore, under Term 91, the City will be
unable to divert water at these times. . The additional yields noted by the Water Supply
Assessment for the Delta Water Supply Project to meet immediate, foreseeable and long-term
demands will not be ‘available at the levels indicated, and should not be included in the

determination of sufficiency.

Water Production Estimates o

The GPU-2035 Programmatic Environmental Impact Report (DPEIR), Chapter 9, the
Appendix D Water Supply Evaluation for the General Plan, and Chapter 9 of the Background
Report consistently overstate the water production from the existing and proposed water
treatment facilities by confusing capacity with production. A water treatment facility cannot
produce treated water up to its design capacity on a consistent basis due to operational
considerations, even if there is a consistent incomiing water source of supply. For example,
filters are taken off line routinely for backwashing: - Equipment malfunctions or fails and must
be repaired. Routine maintenance of-all of the facilities is required to keep them operating.
efficiently. For planning purposes, it should not be assumed that a water production facility
can be more than 75% efficient. This means that, for a 45 MGD water treatment plant, the
facility owned and operated by Stockton East, only 34 MGD can be produced on a long-term,
reliable basis. This compares favorably with actual statistics from Stockton East, and shows
that the District is doing a firstclass job in maintaining their water treatmént plant.
Therefore, the total water production estimates given in the referenced documents is overstated -
by 25% and must be reduced accordingly. Also, the analysis in the City’s Water Supply
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CITY OF STOCKTON GENERAL PLAN 2035 DRAFT EIR

Evaluation for the General Plan assumes that capacity of the Stockton East Water Treatment
* Plant will be increased to 60 MGD by 2016, and a production amount of 66,000 acre feet is
assumed. This amount, which should be reduced to 49,500 acre feet/year for the reasons
noted above, is highly speculative and requires that Stockton East acquire new water rights
from the SWRCB, or that Stockton East is successful in the outcome of a pending lawsuit with
the Federal Government over their Reclamation Contract, or both. In my professional
judgment, this type of speculation has no place in a water supply assessment, and is not
allowed by the statute.

Additional Water Supplies Necessary to support Planned Growth

The several technical reports cited above which are intended to justify the sufficiency of water
supplies necessary to support the growth projections of the DPEIR rely on overstated water
production from existing and new water freatment plants, and highly optimistic assumptions of
the availability of water sources and allocation of additional water rights. In my professional
opinion, reliance on these documents is highly inappropriate. The DPEIR must undertake a
rigorous analysis of supply and demand and resource limitations. According to the
Background Report, at page 9-29, the average per capita water use in the COSMA is 0.25 acre
feet/capita/year. Therefore, the current population supported by the COSMA water system is
276,000 persons. In accordance with Table 14-3 of the DPEIR, utilizing the preferred
Alternative #2, the 2035 Buildout population level of 580,000 persons is derived. This leads
to a 2035 average water demand of 145,000 acre feet, whereas the Water Supply Evaluation,
at page 39, uses 156,083 acre feet per year. This also exceeds the average water demand
projected n the City’s Delta Water Supply Project Draft EIR. In order to meet this average
water demand, the COSMA will have had to develop about 90,000 acre feet of new water
supplies, on average, per year. Considering the fact that the COSMA now has only 20,000
acre feet per year of firm water supplies to rely on, by 2035, COSMA will be exceeding firm
supplies by 136,000 acre feet per year. While the City of Stockton and the Stockton East
Water District are engaged in a number of activities to develop additional water rights for
additional water supplies to serve COSMA, there is no assurance whatsoever that any
additional water rights will be obtained for either expanding the Delta Water Supply Project as
planned, or for expanding the Stockton East Water Treatment Plant as assumed in the Watzer
Supply Evaluation. This means that the additional 136,000 acre feet per year required to
support growth contemplated in GPU-2035 must come from groundwater, which is seriously
overdrafted.

Setting aside the issue of firm water supplies for a moment, let’s assume for purposes of
argument that, on average, the COSMA continues to receive its allotment from Stockton East
Water District, and that Stockton East Water District does expand its Water Treatment Plant to
60 MGD by 2016. Let’s also assume that the City is able to pump 50% of the time from the
Delta (even though its own analysis indicates this will not be possible due to “balanced
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CITY OF STOCKTON GENERAL PLAN 2035 DRAFT EIR

condifions” prohibitions). Under these most favorable conditions, this means that a total of
61,875 acre feet of surface water will be available, on average, to meet a COSMA demand of
156,083 acre feet, and the remaining demand of 94,208 acre feet must come from the existing
overdrafted groundwater basin. -

Impact on Groundwater Basin . :

As previously noted, the Eastern San Joaquin Groundwater Basin is in a “critical condition of
overdraft.” As noted by the Stockton East im its September 8, 2004 letter in response to the
City’s NOP, the City needs to- ackmowledge .in its analysis that the Eastern San Joaquin
Groundwater Basin is one basin that does not have a barrier that divides the agricultural areas
from the uiban areas. Even though some of the urbas area monitoring wells show an increase
in groundwater elevations, the basin:as a whole is still in critical overdraft, and therefore
cannot be counted upon as a firm source of water until the basin is -in hydrologic balance::
Also, the DPEIR does not acknowledge the fact that:other San Joaquin County cities,
including Ripon, Lathrop, Manteca, and Lodi all rely heavily on groundwater use, and that
significant growth 4§ also.occurring: in these cities. The City of Stockton must include its
current and planned uses of -groundwater- with those of all San Joaquin County cities to
determine what impact all ‘cities, inchiding Stockton, will have on groundwater availability.
There are no estimates in-amy of Stockton’s documentation that attempt to quantify the
groundwater demands of the other cities overlying the Bastern Sam Joaquin Groundwater
Basin. This is a serious. flaw in the analysis, because it underestimites the City’s significant
adverse direct and cumulative impacts on regional groundwater supplies.

The Stockton Delta Water Project Draft EIR, at page 5-18, presents graphic illustrations of the
effect this additional pumping will have on groundwater.

Figure 5-5 of this report, reproduced below, illustrates the simulated responses to the
groundwater basin represented by six wells located in and around the COSMA. This figure
shows that, despite the City’s claim that the portion of the groundwater basin under the
COSMA is at “equilibrium”, groundwater levels have continued to decline,-and the rate of
decline is-increasing. - Unless substantial amounts of surface water ate imported into the
COSMA to reduce groundwater pumping and offset this trend, growth contemplated by the
DPEIR will cause an even more rapid decline in groundwater levels. Declining groundwater
levels will result in (1) increased pumping costs for all existing residential, commercial,
agricultural and industrial users due to increased hydraulic lift; (2) decreased yields due.to
decreased aquifer saturated thickness, and (3) greater tendency for eastward migration. of
saline water from the west due to-a steeper hydraulic gradient. Eastward movement of salinity
will threaten and eventudlly eliminate many existing municipal wells on the westward edge of
the COSMA as salinity exceeds the maximum contaminant levels set by the State for drinking
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water.

There is a further complication to this issue which has been completely ignored by the DPEIR.
The Plan contemplates the urbanization of 24,160 acres of what is now agriculture/open space.
This open space is now available for naturally occurring infiltration/recharge of rainfall. Once
24,160 acres of open space is converted to urban uses, this amount of open space will be
hydrologically lost to the system, and will result in less recharge to the groundwater basin.
The Eastern San Joaquin Groundwater Banking Authority, in cooperation with a pumber of
water agencies, has been attempting to develop recharge projects on available
agricultural/open space land. Reduction of 24,160 acres of land available for recharge
projects will further exacerbate the overdraft by making less land available for these projects.
Additionally, urban area runoff is a source of a multitude of contaminants that should not be
recharged to groundwater.
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Figure 5-5

Figure 5-7 reproduced below illustrates the effect on groundwater if growth contemplated in
the GPU-2035 continues until 2050. Also illustrated is the effect of the importation of surface
water developed from the proposed Delta Water Supply Project at the Delta Water Supply’s
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ultimate development. This figure shows that, even in the unlikely event of full development
of the water supply contemplated by the Delta Water Supply Project, groundwater levels will
continue to decline, although, of course, groundwater levels would be significantty improved
by the addition of this surface water. However, as noted above, it is highly unlikely that the
City will ever be able to achieve the level of importation of Delta water contemplated and
desired, due to the -restriction on pumping during “balanced conditions” in the Delta.
Furthermore, the figure assumes that the City will be able to recharge the groundwater aquifer
with any surface water pumped from the Delta and not immediately needed by water users
within COSMA. The City does not have the rights for this additional water over and above
the Phase I Project, nor does it have the right to store this water underground, or have any
project or system contemplated to do this. Therefore, what can only be predicted from the
impact of population growth projected from the GPU-2035 is an average of a 20 foot decline

in groundwater levels by 2050.

ﬁﬁhsiibnfL'"_

Vidup Lwnd, ft 1724
Bhdkbafa.

SOURCE: T8, 2108 redl Evvaowensnsd Selanee Avsactasi, 2005 ’ : . Deo '?wﬁw, oz m
Figure 5-7°

. Stinnlaked Groundwater Level Response

Comparison of Profect and No Project ~ 2050 Cumulattve Conditions

EDAW California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation 3.10-58 Comments and Responses to Comments on the DEIR


Sacramento
Text Box
EDAW                                                                                                                                           California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation                 3.10-58                  Comments and Responses to Comments on the DEIR



J. William Yeates
January 26, 2007
Page 9 of 10

CITY OF STOCKTON GENERAL PLAN 2035 ’DRAFT EIR

The USGS has evaluated groundwater in wells in the Eastern San Joaquin County subbasin of
the Central Valley- Groundwater Basin and has published a report if its findings (Open File
Report 2006-1309). They have found that water levels have declined, and chloride
concentrations have increased in a number of public supply, agricultural and domestic wells in
this area. Many of the wells now exceed the USEPA Secondary maximum Contaminant Level
for chloride of 250 milligrams per liter. The USGS found that the high chloride levels have
been found further to the east since measurements began to be taken in 1984. While the
USGS found a number of sources for the high chloride water found in wells, lowering of the
ground water table by pumping in excess of natural recharge has and will contimue to
exacerbate the problem.

Agricultural Credits

In the Water Supply Evaluation, at Page 45, the City introduces the concept of “Agricultural
Credits,” The City attempts to justify this by stating that this “acknowledges that the
groundwater basin was being used for agriculture prior to urbanization.” To account for this
prior agricultural pumping, the City uses a “credit” of not to exceed 1.0 acre foot per acre per
year as a firm yield from the groundwater basin in these areas. In my professional opinion,
there is absolutely no merit to this argument, and it runs completely contrary to what the City
says it is trying to achieve by setting a “target” yield from the groundwater basin of not more
than 0.6 acre feet per acre per year. As noted above, the groundwater basin is in a critical
condition of overdraft. This has resulted from all users exceeding the safe yield of the
groundwater basin. In the case of a basin in critical overdraft, no “credit” can be assumed by
converting from one groundwater use to another.

The basic flaw in the analysis of “groundwater credits” can be taken from Exhibit “F” to the
Water Supply Evaluation, at Page 1. This report states that “If any one of these groundwater
extractors are [sic] removed or are [sic] taken off of groundwater there is a recognition that, if
groundwater elevations are acceptable today [my emphasis] and the groundwater basin is in a
state of equilibrium, [my emphasis] that groundwater pumping can continue at the same rate
without further impacting the groundwater basin”. The report goes on to state that the City is

_ interested in reducing reliance on groundwater over time and wishes to target groundwater use
to below today’s level.

In my professional judgment, the Consultant who prepared Exhibit “F” used questionable
assumptions as input to the “IGSM” model to derive a “credit” for COSMA groundwater firm
yields due to lack of definitive data on cropping history and actual groundwater extractions.
This will result in further degradation of the groundwater basin, and result in extractions of
groundwater by the City far in excess of what the City considers firm groundwater yields.
Records of groundwater production in the agricultural areas proposed for urbanization are
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either not available or not accurate. COSMA should therefore not use “agricultural credits” in
any calculation of groundwater yield. The intent of this proposed action by the City is clear
on Page 5 of Exhibit “F” by the statement: “the COS wishes .to take some credit for this
benefit by extracting a greater amount of groundwater until recharge technologies or more
surface water becomes available to replace this need”. In my professional opinion,. this
statement meets the classic definition of a “mining” of groundwater, and application of this
“credit” by the City will result in an adverse impact on the groundwater basin.

MORRIS L. ALLEN, P.E.
CONSULTING CIVIL ENGINEER
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San Jose State University, San Jose, California: B.S. in Civil Engineering with an
emphasis in Environmental Engineering.
San Jose State University, San Jose, California: M.S. in Civil Engineering with an

emphasis in Water Resources Management.

Registration:
Registered Professional Engineer (Civil), State of California

Certified Grade T5 Water Treatment Operator, State of California

Memberships:
American Society of Civil Engineers

American Water Works Association
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International Association of Environmental Engineers
Water Environment Federation

California Water Environment Association

Summary of Background and Experience:

Over 36 years of progressively more responsible professional experience in civil
engineering disciplines, including design, construction management, contract
administration, facilities operation and management, management of various civil works,
including flood control, watershed management, forestry, industrial complexes, public
housing, sewage collection, treatment and disposal, stormwater systems, water supply,

distribution and treatment, and other public utility systems.

Current Employment;

Civil Engineering consultant (sole proprietorship) in water supply, treatment and

distribution, wastewater, sewage disposal systems; and utility and stormwater
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managemjnt and operations. Legal consulting and expert withess testimony in cases

pertinent to experience.

1

Contact Informatian:
Tele_phonewl (209) 474-6716
Call: | (209) 639-9683
Fax: - (209) 474-6716

e-mail: mlakiveng@mmwst’.net

** SYNOPSIS OF PROFESSIONAL POSITIONS **

MORRIS L. ALLEN, P.E.

Employer Date Position . R&c@nsibilltiés
Self-employed January, 2003 Consultant Expert Witness;
to present Civil Engineering;

- water, sewer, stormwater

City of Stockton August, 1986 Director of General management of
to December; 2002 Municipat Utilities metropolitan regional
' water, sewage and storm
drainage utility
City of Santa Cruz. October, 1974 to July, Director of Water Full responsibility for
Page 2
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Tahoe City Public Utllity
District

Santa Clara Valley Water

District

U.S. Navy Civil Enginger
Corps

U.S. Navy Civil Engineer April, 1867 to December,

Corps

Santa Clara Vailey Water
District

1986

October, 1971 to
September, 1974

January, 1970, to
September, 1971

January to December,
1969

1968

December, 1964 to
September, 1966

Department

Chief Engineer and
Assistant Manager

Assistant Division

Engineer

Assistant Director,
Danang Design Division

Assistant Public Works
Officer

Assistant Civil Engineer
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management and direct-
ion of @ major regional

retail water utility

Responsible for all
aspects of engineering
program for a public
water and sewer utility
inciuding maintenance

and operations

Construction confract
administration and
confract management

Management and coord-
ination of military design
office in Vietnam

Management of large
and complex public
works facility for
Weapons Station and

Polaris Missile Base

Construction Contract
admin and design of
flood control projects
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of California’s Water Resources
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California Department of Water Resources
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Copies of this document are available for $20 each for the first 3 copies and $50 for each.
additional copy. A CD-ROM of the report is included with each copy.

Contact:

Publication Sales

Department of Water Resources
P.O. Box 942836

Sacramento, CA 94236-0001
916-653-1097

This document is available on the web at
http://baydeltaoffice. water.ca. gov/climatechange/reports.cfm

EDAW

California Health Care Facility Stockton FEIR
Comments and Responses to Comments on the DEIR

California Prison Health Care Receivership Corporation 3.10-67


JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                 3.10-67                  Comments and Responses to Comments on the DEIR



Progress on Incorporating Climate Change into Planning and
Management of California’s Water Resources

Technical Memorandum Report

July 2006

Department of Water Resources
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Progress on Incorporating Climate Change into Management of California’s Water Resources

1.2 Climate Change and California’s Water Resources

California water planners are concerned about climate change and its potential effects on our
water resources. More than 20 million Californians rely on two massive water projects: the State
Water Project (SWP) and federal Central Valley Project (CVP). These complex water storage
and conveyance systems are operated by DWR and the Bureau of Reclamation (Reclamation) for
water supply, flood management, environmental protection and recreational uses.

The ability of the SWP and the CVP to meet the water demands of its customers and the
environment depends heavily on the accumulation of winter mountain snow melting into spring
and summer runoff. A warming planet may reduce this natural water storage mechanism.
Projected increases in air temperature may lead to changes in the timing, amount and form of
precipitation — rain or snow, changes in runoff timing and volume, sea level rise effects on Delta
water quality, and changes in the amount of irrigation water needed due to moedified
evapotranspiration rates.

1.3 DWR-Reclamation Climate Change Work Team

In the past, climate change was typically considered qualitatively in the planning process.
Legislative mandates in California including Executive Order S-3-05 and the latest update to the
California Water Plan (Bulletin 160) call for more quantitative assessments of climate change
effects. To address these concerns, DWR and Reclamation formed a joint Climate Change Work
Team to provide qualitative and quantitative information to managers on potential effects and
nisks of climate change to California’s water resources.

The mission of the Climate Change Work Team is to coordinate with other State and federal
agencies on the incorporation of climate change science into California’s water resources
planning and management. The team will provide and regularly update information for decision-
makers on potential impacts and risks of climate change, flexibility of existing facilities to cope
with climate change, and available mitigation measures.

In water resources planning, climate change studies often focus on what might happen without
providing information about how likely it is to happen. A major long-term objective of the Work
Team is to extend impacts analysis to include likelihoods associated with each climate change
effect. In order to.meet this objective, the Work Team set these goals:

Q Build coalitions with experts in climate change and seek their guidance in estimating risk
of climate change effects

U Support mandates on climate change
- Governor’s Executive Order S-3-05, June 1, 2005
~ California Water Plan Bulletin 160

0 Assess impacts to operations of the SWP and CVP for several climate change scenarios

O Assess nisk for the SWP and CVP systems based on impact studies and estimates of
impact likelihood

O Evaluate risk-mitigation options

1-2
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Progress on Incorporating Climate Change into Management of California's Water Resources

2.3 The Role of Water Management and Use in Greenhouse Gas
Emissions

2.3.1 Executive Order $-03-05

Executive Order S-3-05, signed by Governor Amold Schwarzenegger June 1, 2005, establishes
aggressive greenhouse gas emission reduction goals for California. These goals are:

» by 2010, reduce emissions to 2000 levels -
» by 2020, reduce emissions to 1990 levels
s by 2050, reduce emissions to 80 percent below 1990 levels

Since water management and use are a significant part of California’s energy matrix, both in
terms of energy generation and consumption, they are an important consideration in meeting the
emission reduction goals established by the Governor.

2.3.2 Water Supply and Treatment

In the draft "Statewide Assessment of Energy Used to Manage Water," the California Energy
Comumission estimated that an average of about 44 million tons of carbon dioxide is emitted into
the atmosphere each year to provide water in California. Any reductions in energy consumption
related to water will help the State meet its greenhouse gas reduction goals.

California’s aqueduct systems are one of the larger users of electricity in the State. Other
significant uses of electrical power related to water in California include:

¢ pumping groundwater from wells

o treating drinking water

o dglivering of water to consumers through local distribution systems
e tregting wastewater and wastewater reclamation.

Diesel, gasoline, and natural gas-powered pumps are used for some water supply and treatment
operations. Diesel-powered pumps are most prevalent in agriculture.

End uses of water also result in the consumption of electrical energy and natural gas, such as
heating of water for domestic, commercial, and industrial operations. Various industrial
processes that use water also result in energy consumption.

2.3.3 Hydroelectric Power

Hydroelectric power is generated at most publicly-owned water supply reservoirs in California
and at many privately-owned reservoirs. Hydroelectric power is also generated by run-of-river
hydroelectric plants and by power recovery plants along aqueducts and water distribution
systems. Most of California’s hydroelectric power is produced in the Sierra Nevada and Cascade

2-7
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Progress on Incorporating Climate Change into Management of California’s Water Resources

California’s coastline is about 1,075 miles in length, not including inland bays, estnaries and
offshore islands. The State’s coastal features include broad coastal plains and wide beaches in
much of Southern California. Extensive stretches of mountainous and magged coastline occur in
the central and northem parts of the State, along with more limited coastal plains.than those in
Southern Califormia. California's coastal topography is shown in Figure 2-18. The State’s
coastline also includes major inland bays and estuaries, including the San Francisco Bay and the
Sacramento-San Joaquin River Delta (Delta), as shown in Figure 2-19.

Future sea level nise, while projected to be a relatively slow and gradual process, presents a
somewhat alarming prospect for California, especially in the case of the more extreme
projections. The effects of sea level rise will include:

» increased erosion of beaches, bluffs and other coastal features
s inundation of coastal land and marshes

» local flooding near the mouths of rivers and streams due to backwater effects
(especially on coastal plains)

» increased potential for sea water intrusion into coastal aquifers

o increased sea water intrusion into estuaries, including the Sacramento-San Joaquin
River Delta

o increased potential for levee failure in the Delta
* potential adverse impacts on flow control and diversion facilities in the Delta

» inundation and critical alteration of aquatic ecosystem habitat development projects
in the Delta

Of the effects listed above, perhaps the most significant from the standpoint of the State's water
resources are increased sea water intrusion and increased potential for levee failure in the Delta.
Increased sea water intrusion into the Delta threatens the operations of the State Water Project
and the Central Valley Project, as well as other Delta water supply diversions due to water
quality degradation. Water quality degradation in the Delta also potentially threatens the Delta's
fragile ecosystem, which supports threatened and endangered species. Finally, increased sea
water intrusion into the Delta could threaten some groundwater supplies through the interaction
of Delta waters with underlying and adjoining portions of the Central Valley groundwater basin.
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Progress on Incorporating Climate Change into Management of California s Water Resources

' Sacramento San Joaquin Delta
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Figure 2-31 Sacramento-Sap Joaquin River Delta

The islands and tracts of the Delta are protected from the constant threat of inundation by about
1,100 miles of levees. Levee failure can occur due to seepage, piping, slippage, subsidence,
sloughing or earthquakes, even during dry weather. Levee failure impacts include potential loss
of human life, irreparable harm to the Delta's fragile ecosystem and its listed and endangered
species, disruption of utilities and highways and water supply disruption. Water supply
disruption can occur when levee failure and island flooding cause salinity levels in the Delta to
increase to unacceptable levels due to:

2-51
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Progress on Incorporating Climate Change into Management of California’s Water Resources

* large amounts of saline ocean water to being drawn into the Delta from the San Francisco
Bay, and )

» increases in the volume of the Delta's tidal prism and resultant increases in the tidal
exchange of saline water in the Delta.

Once a levee fails in the Delta and island flooding occurs, salinity conditions can take weeks or
even months to return to normal, depending on the amount and location of levee failures and

hydrologic conditions.

2.6.2.3.1 Future Increased Risk of Flooding in the Delta Due to Land Surface
Subsidence and Climate Change

Flood risk in the Delta is increasing with time due to land surface subsidence and sea level rise.
Land subsidence and sea level rise also increase the consequences of levee failure.

As mentioned earlier, worldwide average sea level rise is projected to be about 0.3 of a foot to
2.9 feet from 1990 to 2100 (IPCC, 2001a). Rising sea levels are likely to-have a diréct effect on
water levels in the Delta becanse the bottom of essentially all Delta channels and waterways are
at or below current mean seal level. Rising sea level will cause backwater effects upstream of

the Delta.

Global sea level rise combined with short-term or episodic factors that increase sea level and
water levels in the Delta will reduce available levee freeboard unless levees are raised. Short-
term and episodic increases in water levels in the Delta include high river flows,
ocean/atmosphere phenomena such as El Nino's, storm surge, barometric high tides and high
astronomical tides (particularly during perigee, perihelion, and either new or full moon). Figure
2-32 illustrates the relative impact that sea level rise will have on astronomical tides in the Delta.
An especially high level of risk would occur if several periodic events were to occur at the same

time in the Delta. -

2-52

EDAW

California Health Care Facility Stockton FEIR
Comments and Responses to Comments on the DEIR

California Prison Health Care Receivership Corporation 3.10-75


Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                 3.10-75                  Comments and Responses to Comments on the DEIR



Progress on Jncorporating Climate Change into Management of California’s Water Resources
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Figure 2-32 Impact of Ope Foot of Sea Level Rise on the Relative Effect of
Astronomical Tides in the Delta
Source: Lawrence Berkeley National Lab (Miller, 1938).

Climate change may affect the magnitude and frequency of flood flows entering the Delta. In
their paper on the potential impacts of climate change on California hydrology, Miller and others
(2003) present peak niver flow data based on climate change simulations. These data show an
increased probability of higher annual peak flows for Central Valley rivers. These potential
increased flows have yet to be quantified with any confidence. Higher flows will lead to higher
water surface elevations in the Delta, especially in its upper reaches. -

Ocean temperature anomalies, such as an El Nino, can cause a short-term rise in sea level along
California’s coast and thus increase water levels in the Delta. For example, the maximum water
surface anomaly associated with the 1997-1998 El Nino event increased the level of the ocean
along California's coast between about 0.6 to 0.8 of a foot during Janmary 1998 (Bromirskd,
2005). This level of rise was due to a combination of steric effects and poleward propagating,
coastally-trapped waves. Climate change may imncrease the frequency or duration of El Nino
events (Wara, 2005), although there is a significant amount of uncertainty about possible
changes in the nature and occurrence of temperature anomalies in the Pacific as the result of
climate change (Kerr, 2005).

Wind driven storm surge can also increase water surface elevations in the Delta. Stronger winds
associated with some winter storms would lead to even greater changes in water surface
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Progress on Incorporating Climate Change into Management of California’s Water Resources

elevations. Such changes are a function of channel geometry and the distance of open water with
respect to wind direction, referred to as "fetch."

Subsidence also must be considered as a risk to Delta levees. The surfaces of many of the Delta's
islands and tracts are dominated by soils rich in peat. Peat is a complex organic material that is
principally composed of degraded plant mattet. Subsidence in the Delta primarily occurs when
peat soils are exposed to oxygen and undergo microbial decomposition due to agricultural
practices. Subsidence also occurs when peat soils are lost by wind erosion and occasional peat
fires. The peat soils of the Sacramento-San Joaquin Delta have subsided at rates of up to about 2
inches per year in the past. Subsidence rates have been the highest in the central Delta islands
(Mount, 2004).

Subsidence increases the threat of flooding in the Delta by increasing the differential forces that
levees experience. Subsidence also increases the volume of water that can inundate an island or
tract when a levee fails. Together, the continued subsidence of Delta islands and rising sea level
pose a double-sided threat for Delta levees and flooding. Other factors such as possible increases
in peak river flows as the result of climate change further increase the threat to Delta levees.

2.7 Future Water Demand

California's water supply future will be determined by two principal factors, the condition of the
State's water resources and water demand. Climate change will likely have a significant effect
on California's future water resources, as discussed elsewhere in this report. Climate change will
likely also have an effect on future water demand. However, many other factors such as
population, land development and economic conditions that are not directly related to climate
change will also affect future demand. Table 2-7 provides a summary of some of the potential
effects of climate change on future water demand. Table 2-8 Iists selected factors that could
affect future water demand that will not be directly affected by climate change.

Today there is much uncertainty about future water demand, especially those aspects of future
demand that will be directly affected by climate change and warming. While climate change is
expected to continue through at least the end of this century, the magnitude and, in some cases,
the nature of future changes are uncertain. This uncertainty serves to complicate the analysis of
future water demand, especially where the relationship between climate change and its potential
effect on water demand is not well understood.

Of the water dematid factors that could be directly affected by climate change, potential changes
in evapotranspiration, agronomic practices, and environmental water demand might be the most
significant for California. Of the changes in demand not directly affected by climate change,
changes in demand related to population growth and technological innovation counld be the most
significant. The following discussion is mostly limited to these aspects of future water demand.
Chapter 7 provides additional discussion on evapotranspiration and possible changes in
evapotranspiration due to climate change.
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S Preliminary Climate Change Impacts Assessment
for the Sacramento-San Joaquin Delta

5.1 Introduction

The Sacramento-San Joaquin Delta is a dynamic network of natural and man-made channels.
Freshwater from the southward flowing Sacramento River and from the northward flowing San
Joaquin River converge with salty tidal flows from San Francisco Bay (Figure 5.1). Historically
the Delta was a vast marsh. After the Gold Rush, farmers began building levees in the Delta to
reclaim farmland. After years of farming, many of the Delta islands have subsided and are
currently below sea level. Today the Delta consists of 57 leveed islands and more than 700 miles
of sloughs and channels. This complex ecosystem is home to more than 500 species, including
20 endangered species such as the Delta smelt and salt harvest Suisun Marsh mouse. The Delta
is also part of the migrahion path of young salmon heading out to the ocean and for adult salmon
returmiing to spawn in their natal streams.

The Sacramento-San Joaquin Delta can be considered the hub of California’s water supply
system. About two-thirds of Californians and millions of acres of farmland rely on water from
the Delta. Pumping plants in the south Delta are integral components for water distribution to
central and southern California from the State Water Project (SWP) and the federal Central
Valley Project (CVP). The Delta also provides local water supply for municipal and industrial
and agricnltural uses. The Delta supports more than $500 million in annual crop production
(DWR, 2006).

The Sacramento River provides most of the freshwater inflow into the Delta (Figure 5.2). From
1980-1991, on average nearly 25 percent of the freshwater inflows to the Delta were used for
municipal, industnal and agricultural water supplies, while the remaining 75 percent flowed to
San Francisco Bay as Delta outflow. The actual distribution of Delta inflows varies from year to
year depending on factors such as the amount and timing of precipitation and operations of
upstream reservoirs,

Climate change could affect the Delta water balance shown in Figure 5.2. Warmer air
temperatures are expected to shift the timing and form -- rair or snow - of winter precipitation
(see Chapter 2 and Chapter 6). Less snowpack would lead to less spring runoff. These shifting
precipitation and runoff patterns would affect reservoir operations and Delta exports (see
Chapter 4). Since the major inflows into the Delta are controlled by reservoir releases, Delta
inflow patterns would be affected as well. More changes to reservoir releases and Delta exports
might be required for compliance with Delta water quality standards. Changes in crop
evapotranspiration rates could affect the amount of water needed for agricultural uses (see
Chapter 7).

Future projected sea level rise would also affect the Delta. Higher water levels could threaten
Delta island levees. Increased saltwater intrusion from the ocean could require increased
freshwater releases from upstream reservoirs to maintain compliance with Delta water quality
standards.
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A16

- CALAVERAS '
B BUSINESS OFFICE
COUNTY 423 East St Charles Straet
Post Office Box 846
WATER San Andreas, California 95240
(209) 7543543
DISTRICT Fax (209) 750-1089
RECEIVED
Ciiy OF STOCKION
VIA U.S. MAIL AND FAX (209) 937-8893
26
January 26, 2007 JAN 2007
PERMIT CENTER
: PLANNING DIVISION
City of Stockton
¢/o Community Development Department
Planning Division
345 N. El Dorado Street
Stockton, CA 95202
Re:  Calaveras County Water District Comments on Draft Environmenta] Impact Report, City
of Stockton 2035 lan and ructure ieg Project.
To Whom It May Concern:

Calaveras County Water District (“CCWD”) appreciates the opportunity to comment on the
Draft Environmental Impact Report for the City of Stockton’s 2035 General Plan and
Infrastructure Studies Project (“Draft EIR”). On March 22, 2006 CCWD submitted a request tc
be included on the distribution list for the Draft EIR (copy attached), but was inadvertently left
out of the distribution. Please add CCWD to the distribution list for future documents related to
the General Plan.

The Draft EIR, Appendix E, attaches a2 Water Supply Evaluation (“WSE™),' which is presented
as meeting the requirements for “water supply assessments” as set forth in the California Water
Code, §§10910 et seq. The WSE is circulated with the Draft EIR pursuant to Water Code
§10911. This provision also requires the City to determine whether projected water supplies will
be sufficient to satisfy the demands of the project, in addition to existing and planned future uses
if the City determines that water supplies will not be sufficient, the City must include that
determinztion in its findings for the project.

Avnilability of New Hogan Water Supplies

CCWD would like to take this opportunity 1o correct substantial inaccuracies contained in the
WSE discussion of CCWD’s water supplies and the availability thereof to Stockton East Water

! Exhibits to the WSE are jdentified in the table of contents for the WSE, but are not available in the on-Jine
documeat reviewed by CCWD.
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District (“SEWD™), and thence to City of Stockton municipal area users. Specifically, at p. 15
and Table 3 the WSE alludes to two types of CCWD-related water supplies:

(1) water available to SEWD under contracts with the U.S. Burean of Reclamation and
Calaveras County Water District for water developed through the New Hogan project
(identified in the WSE at a year 2035 quantity of 12,000 acre-feet); and

(2) water available to SEWD under Calaveras County Water District “appropriative
nights,” cafled “nnused CACWD rights” (identified in the WSE at p. 15, Table 3 at a year
2035 quantity of 10,000 acre-feet; at p. 56, Table 12 at a year 2035 quantity of 3,000
acre-feet).

There are at least two major problems with this discussion: First, SEWD does not have access to
any CCWD appropriative rights. At present, the only water supply agreement between SEWD
and CCWD pertains to contractusl entitlements 1o New Hogan supplies for which the
appropristive water nghts are presently held by the U. S. Bureau of Reclamation
(“Reclamation”). Second, although it is true that CCWD is not currently using its full New
Hogan entitlement, and that SEWD may use some of this water on a temporary, year-to-year
basis, CCWD may require that water at any time, and will use its full New Hogan entitlement in
the firture. Accordingly, as described in more detail below, it is inappropriate for the City to rely
on CCWD’s New Hogan supplies for water supply planning purposes.

On August 25, 1970, Reclamation, SEWD and CCWD entered into a water supply contract that
entitles CCWD and SEWD 1o the entire yield of New Hogan Reservoir (Contract No. 14-06-200-
50574) (“New Hogan Contract”). The New Hogan Contract is & repayment contract requiting
SEWD and CCWD to pay for the cost of conservation storage. CCWD also pays for a
proportionste share of annual operation and maintenance costs of the New Hogan Project. In
seturn, CCWD and SEWD are allocated the entire yield of the New Hogan Project for the
anthorized purposes of use. Under the New Hogan Contract, Reclamation holds the

appropriative water right permits issued by the State Water Resources Control Board.

Simmtaneous with execntion of the New Hogan Contract, CCWD and SEWD entered into a
second, separate contract that governs payment for the New Hogan Project and allocation of
New Hogan water between the two districts (“CCWD-SEWD Contract”). Among other things,
the CCWD-SEWD Contract allocates 43.5% of New Hogan Project yield to CCWD and the
remeining 56.5% to SEWD. As noted, the CCWD-SEWD Contract does provide that at such
times that CCWD does not request its full 43,5% entitlement, SEWD may use CCWD water” —
but only until CCWD requires that water. Each year, CCWD notifies SEWD of how much water
CCWD requires during that year and, in any given year, CCWD can require up to its full 43.5%.
That amount must be made available to CCWD on request. In other words, if SEWD uses
CCWD water, SEWD must terminate this use upop CCWD’s request for increased supplies, in
the same year that CCWD requests the increased supplies. SEWD has no continuing right to this
water, and therefore SEWD customers cannot rely on this water. CCWD intends 0 yse its full
43.5% allocation in the fitturg. Accordingly, the WSE should be revised to delete any reference
to so-called “unused” CCWD New Hogan water for purposes of water supply planning for the

? SEWD's right to use the water is limited by the specific texms of the contract betweep SEWD and COWD.
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City of Stockton mumcipal area,

Page-Specific Comments

WSE, Page 15 states that “{e]xisting firm surface water contracts held by SEWD include a
Burean of Reclamation (Reclamation) contract (New Hogan Reservoir) and a Calaveras County
Water District (CACWD) contract on the Calaveras River based on appropriative water rights
held by CACWD . . . ” This statement is incorrect. The New Hogan Contract and the CCWD-
SEWD Contract are relevant to the same supply of water, and both contracts are based on
appropriative water rights held by Reclamation.®

WSE, Page 15, Table 3, just below the line item describing New Hogan water supplies there is
another item entntled “CACWD Appropriative Water Rights.”* This second item purports 10
identify up to 10,000 afy from “umuged CACWD rights” that will be permanently gvailable to the
City of Stockton at the City’s build-out. Thig 10.000 afy does not exist. As noted above, if this
line item is intended to refer to New Hogan water, it is inaccurate because CCWD will use all of
its 43.5% entitlement in the future, and neither SEWD nor the City can rely on that water for
long-term planning. If this item is intended to refer to any other CCWD water right, then it is
simply in error: beyond the limited availability provided by the SEWD-CCWD contract, there is
no other scenario under which SEWD has access to CCWD watet supplies.

WSE, Page 16 states that “. . .as development continues in Calaveras County, less of the
CACWD water will be available to SEWD and its customers. This contract currently yields 24
TAF and will utimately be decreased to 10 TAF at build-out.” Again, this 10,000 afy does not
exist; the full amount of CCWD’s entitlement can be requested by CCWD in any given year.
Morepver, CCWD will use its full entitlement in the future. There is no scenario under which
the City can rely on unused CCWD entitlement for purposes of water supply planning.

WSE, Page 51 refers to a “transfer” of CCWD’s rights 1o New Hogan water, Similarly, page 57
of the WSE states “Table 3 also shows that the senior water rights of the Calaveras County
Appropxiaﬁve Water Rights Transfer will yield some ‘critical” year supply to increase the
minimum of 12,000 AF/year used in the Feasibility Report.” 1t is inaccurate to characterize the
interim, temporary, year-to-year availability of water to SEWD from CCWD’s New Hogan
entitlement as a “transfer.” This water may not be available to SEWD in any given year, and
will not be available in the long-~term.

WSE, Page 56, Table 12. In contrast to the information presented in Table 3, the second line
item in WSE, Table 12 (row 2) suggests declining availability of the so-called “unused” CCWD
entitlement to New Hogan water, This Table indicates an availability of such “unused™ water of
8,000 afy in 2010, 6,000 afy in 2020, and 3,000 afy in 2035 to 0 afy availability in 2050.
Because CCWD can call on its full 43.5% in any given year, and because CCWD intends to do
80 in the future, even this less draconian assumption is inappropriate. The City of Stockton

3 There is a complax history that informs interpretation of tho New Hogan conbacts, but which is pot refevant here
because the City canmot rely on “umised” CCWD supplies,

¢ Asindicated herein, st present the appropriative rights for New Hogan are beld by the U.S. Bureau of
Reclamation, and not CCWD or SEWD.
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cannot rely on the CCWD New Hogan water for water supply planning.
e New an Project Is Not A Facili

WSE, Page 25 states that the WSE modeling assumed that New Hogan supplies are subject to
Central Valley Project (“CVP™) deficiencies. However, the New Hogan contract is not a CVP
contract and is not subject to CVP deficiencies.

Water Code § 11460

WSE, Pages 41-42 include a discussion of so-called “area of origin” rights. This discussion
refers to Water Code § 11460, which provides that “a watershed or area wherein water
originates, or an area immediately adjacent thereto which can be conveniently supplied with
water therefrom, shall not be deprived by the department directly or indirectly of the prior right
to all of the water reasonably required to adequately supply the beneficial needs of the
watershed, area, or any of the inhabitants or property owners therein.” Under this provision,
“department” refers to the State Water Project (“SWP”) and, by separate provision, the Central
Valley Project (“CVP”). (Water Code § 11128.)

Contrary to the implication in the WSE, Water Code § 11460 does not confer an independent
night of appropriation, nor does it provide priority of right over all water users, Where it applies
and is granted, a pronty under Section 11460 provides for a priority over SWP and CVP water
use only. CCWD rights would be entitled to priority over an application by the City of Stockton
municipal area purveyors, regardless of whether Section 11460 applies to such application.

Conclusion

I would be happy to make available members of my staff to work with representatives of the City
of Stockton to assist with future water supply planning as it reletes to CCWD water supplies.

I look forward to receiving notices of document availability and public hearings on these topics
in the future. In the meantime, please also feel free to contact me on a more informal basis to
discuss any questions or concerns.

Sincerely,

David And&, General Manager

Calaveras County Water District
Astachment
cc:  Larry Diamond, CCWD

Ed Pattison, CCWD
Kevin Kauffman, SEWD
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Contributing Experts

We would like to express our sincere appreciation tg the
following contributors for providing their scientific evldence
and professional opinion that has helped form the basis for
our recommendations about how to mitigate the imgact of
Coccidioidomycosis in California Correctional Institutions.

California Department of Health Servicds
Division of Communicable Disease Control

Mark Starr, DVM, NPCM
Chief, Infection Control Branch

Local County Health Officers

in the Coccidioidomycosis Hyperendemic Area

B. A. Jinadu, MD, Kern County
Michael MacLean, MD, Kings County
Ed Moreno, MD, Fresno County
Robert Levin, MD, Ventura County
Karen Haught, MD, Tulare County
Karen Furst MD, San Joaquin County
Greg Thomas, MD, San Luis Obispo County

Coccidioidomycosis Academic Expertd

Demosthenes Pappagianis, MD, PhD
UC Davis School of Medicine

George Rutherford, MD, MPH
UC San Francisco, School of Medicine
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Recommendations for Coccidioidomycosis Mitigation in Prisgns
in the Hyperendemic Areas of California

Executive Summary

p007

This report builds or) the information previously provided to the Receiver in the May 21,
memorandum entitted Prevention and Treatment of Coccidioidomycosis at Pleasant V ey State Prison —
Background and St}fus Report. This report summarizes the findings from the May 24" P007 Valley Fever

Symposium held in Bakersfield by the Kern County Health Department and includes adgitional
recommendations for interventions that will help mitigate risk to patients. At the Sympogium,
representatives from the CDHS and seven County Health Officers’ from within the hypefendemic area
reported a signiﬂcadt increase in the rate of Cocci in their respective counties over the fiast several years.

On May 3, 2007, As§embly Bill 800 was chaptered. It authorized the California Depart
Corrections and Rehabilitation (CDCR) to design, construct, or renovate prison housing
support buildings, and programming space in order to add 7, 484 beds.? Four of the te prisons
identified for expanded construction are in the Coccidioidomycosis (CM) hyperendemic|area and include
Pleasant Valley State Prison in Fresno County and Kern Valley State Prison, Wasco Stte Prison, and
North Kern State Prison in Kings County. The Administration at CDCR has made redu

BNg prison
overcrowding a priofity and is already planning an aggressive effort to implement the requirements of this
statute.

ent of
units, prison

In consultation with the California Department of Health Services (CDHS), the Division pf Correctional
Health Care Services has implemented several actions designed to reduce inmate and taff exposure to
CM and mitigate its harmful effects. The statutory decision to construct additional priso beds the
hyperendemic area creates some urgency in evaluating the current effort and making a
recommendations.

Consensus Recommendations from CDHS, Local County Health Officers, Academi
Coccidioidomvcos‘ﬁs Experts, and CDCR Medical Care and Public Health Consultints

After this important rpeeting, extensive discussion ensued to develop recommendationg{and a plan of

action to reduce exposure to at risk inmates and staff and improve outcomes for those who develop

Coccidioidomycosis while in the correctional setting.

Key Recommendations from the Local County Health Officers

At the end of the Syﬁnposium, the Health Officers made the following recommendationgjto health
professionals within the CDCR:

1. Proceed with environmental mitigation in the prisons through landscaping with grqu\d cover, and
placing concret and other dust reducing materials on the grounds;

Continue the diversion and relocation of inmates at high risk for CM:

Reinstate the puplic health system in prisons;

Notify the local Health Departments of new cases identified by prison providers;

Expand epidemiologic research around CM;

Support vaccineJresearch; and

Do not expand prison beds in the hyperendemic area, especially at PVSP.

Nookwh

' The seven Health #)fficers were: B. A. Jinadu, MD — Kern County, Michael MaclLean,[MD — Kings County,
Ed Moreno, MD — Fresno County, Robert Levin, MD — Ventura County, Karen Haught, ¥ID — Tulare County,
Karen Furst, MD — San Joaquin County, and Greg Thomas, MD — San Luis Obispo Coljnty

% The bill also permits CDCR to acquire land, design construct, and renovate reentry priggram facilities

and to construct and|establish new buildings at facilities under the jurisdiction of the deflartment to

provide medical, dental, and mental health treatment housing for 6,000, as specified. |

a LI
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Key Recommendaf

ions from the CDCR Medical Care and Public Health Consultants

Immediate
1.

2.

8.

Near Future

oukLn

Long term qoal
1.

Implement environmental mitigation techniques at PVSP based upon the best availd

indoors and outdoors.

Consider providing the same outdoor mitigation to Avenal, Corcoran and SATF aftg
the incidence of|[CM in these prisons warrants this effort.

ble data; both

determining if

Defer any new construction that will lead to additional prisoners being housed in th¢ hyperendemic area.

a. Provide indgor recreation area for inmates to use during high wind/dust events;
b. Any retrofittihng must be done using dust mitigating construction methods.
Continue to exclude all of the following inmates from being housed in a facility that

5 in the

hyperendemic area® including: HIV infected with a T-cell count less than 250, history of lymphoma;

status post solid|organ transplant; chronic immuno therapy (e.g. severe rheumatoid
lung disease requiring oxygen therapy; and cancer inmate-patient on chemotherap
A request has begen sent to Dr. Gil Chavez, Deputy Director of the CDHS Division o
Jean Yuan, from CDHS, to return and perform an analysis of the
Coccidioidomycosis cases that have been diagnosed in the first quarter of 2007 to

Health to ask Dr|

“’ rthritis); chronic
f

Preventive

risk groups can be identified.

Continue to partner with Local Health Officers, CDHS, and subject matter experts o

-

ee if any new at-

this issue.

Expand the exclUsion criteria to include all inmates who are HIV infected and have jnoderate and
severe Chronic Dbstructive Pulmonary Disease.

Perform a re-analysis of all new cases to determine the results of prior mitigation ef
implement additional control measures as determined by results of ongoing analysis.
Provide additional education to all CODCR employees working and/or living in the h
Support the development of a vaccine effective against CM.

forts.

erendemic area.

Have all CM lab specimens sent to either Kern County PH Laboratory or the UC Dayis
Coccidioidomycosis Serology Laboratory for analysis; provide clinical information tq|the lab,

Establish a Cocd

specialists and representatives from the Division of Communicable Disease Controjland the
Environmental Health Investigation Branch at CDHS, UCSF (Dr. Rutherford — Vacglpe Project), and

UC Davis Coccid
from the hyperer

Collaborate with
be used to indicg

Work toward the

As part of future
of the hyperende
Based on the beg
{(e. g. arate eque
Evaluate the effo
consider relocatir
equal to or better

than their local community rates.

As per memorandum of
CENTRAL VALLEY INSTI

TUTIONS".

goal of not housing or employing any non-immune individuals in t
area. This may depend upon technology that is not yet readily available, including
and/or reliable methodologies to determine who has previously been infected.

planning for centralized dialysis services, all dialysis patients will
mic area. Patients will be moved once it can be done safely.

5t scientific evidence, determine a minimum acceptable rate of Co
{ to or less than the local community) for prisons in the hyperendepni
rl to reduce exposure and disease at PVSP. If no significant impr
ng all inmates from this institution to institutions with rates of Cocc

ioidomycosis Serology Laboratory (Dr. Pappagianis), and the Locd Health Officers
demic area to design, develop, implement and evaluate a compre
to contain and regduce the rate of Cocci in inmates and staff at the COCR.

the CDPH and Cal EPA to establish a measure for dust pollution i
te when staying indoors or wearing a mask while outdoors is reco
to the air index used to warn those with vulnerable conditions to stay in on high sm
Collaborate with Cal OSHA and CDPH in identifying staff issues and their mitigatio
hyperendemic area — include unions in this discussion.

ensive program

the air that can
mended — similar

hyperendemic
munization

located outside

ioidomycosis

August 3, 2008, "INMATE-PATIENTS AT HIGH RISK OF VALLEY FEVER EXCLUPED FROM SPECIFIC
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Attachment 1

Reported Cases of Coccidioidomycosis
For
Fresno and Kings Counties’
May 24, 2007

Percent of County Cases Reported by State Prisons

FRESNO COUNTY

REPORTED CASES
YEAR Fresno Coalinga- | PVSP | Prison % ¢f
County Civilian Total County |
Total Total Cases
12002 84 4 47 56%
2003 140 23 107 76%
12004 122 6 70 57%
2005 290 42 100 35%
2006 776 154 520 67%
2007 | 171 23 79 46%
* Through March 2007
KINGS COUNTY
1]
REPORTED CASES 1
YEAR Kings Civilian LNAS | Avenal and | Prigbn % of
County Total Corcoran County
Total Totals ses |
2000 11 5 0 6 5%
2001 32 13 1 18 6%
2002 50 24 3 23 J%s%
2003 42 19 8 15 6%
2004 84 29 17 38 45%
2005 126 54 - 72 7%
2006 168 34 21 113 7%

Department in Bakersfield CA. These numbers may vary from the information provided|by the UC Davis

' Provided as a handput at the May 24, 2007 Valley Fever Symposium by the Kern Coufty Health
Coccidioidomycosis Laboratory as they are collected using two different methodologies

L
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ABSTRACT

Coccldioldomycosis (CM) has been recognized in inmates of California State prisons
since 1919. CM has been diagnosed in inmates of various correctional facilities inide and
outside the known endemic areas. In recent years construction of new prisons thin endemic
areas has led to gﬁﬁ‘ncrease in the number of cases of CM. In the years 2005 ang 2006,

particularly affected havebeen the Pleasant Valley State Prison (PVSP) near Codlinga and

Avenal State Prison (Asﬁf‘néay Avenal on the Westarn side of the San Joaquin

2005, our serologic testing yielded 1 50 new cases from PVSP, 30 from ASP. Th
rate in 2005 for PVSP (population:approx. 5,000) would be at last 3,000 per 100,0
2006. Some cases recognized in 26b16v'|lkqu began In 2005). Some cases are mé
managed on site but very ill inmates have ﬁadv.ggre in non-prison facilities. Estima

cost per patient have varied from $8,000 in the 19905 to $30,000 more recently.

INTRODUCTION

For many years, coccidiocidomycosis (CM) has been enéo__untered in inmate

in the endemic areas of the Southwestemn United States. In recent years, new prisons have

attracted our attention.

CM apparently was first recognized in an inmate of Folsom Prison in Califg
This prison, near Sacramento was not in the area(s) to which this disease is ende
- nes. This

exemplifying how cases of the disease may be encountered outside the endemic

hitp:lfwww.ny as?orglforthcoming
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also is exemplified by a prisoner in Boise, Idaho whom we have followed serologically for some

years after his acquisition of CM in California.

Other instances of CM in incarcerated persons occurred during World War
Japanese-Americans forced into a camp near Casa Grande, Arizona, and among
prisone_rs of war in Florence, Arizona.? Among Genman prisoners of war some ¢o

mistreatment as ay."rbesuh of lethal and other coccidioidal infections, under the Geng

Conventlon Ruleg‘hﬁé_,-mis led to discontinuation of the use of the Florence, AZ faqlity for

¥

foreign prisoners; but ithas continued to house civilian prisoners. In the 1950's a : later, CM

was described among young'inen-prisoners who were sent to fight fires in endemig/areas of Los

Angeles County and elsewhere,™*

For many years, our UC Davis Coccidioldomycosis Serology Laboratory

serum specimens from incarcerated individuals who have or are suspected of havi

infected inmates in the Califomia Men's Colony in‘_'y.' an Luis Obispo County. In the|year 2000,
our attention was called to an outbreak of CM am;ﬁbiin'ri\gtes of the California Youth Authority,
Paso Rables, who had been assigned to fight grass ﬁresmMcKrttnck in the highly [endemic
area of Kern County. This led us into compilation of mses'ﬁpﬁibther State Prisong.>® The

efls: medical,

occurrence of CM in inmates has important implications—to the éiaté and its citiz

demographic, and financial.

MATERIALS AND METHODS

The cases of coccidioidomycaosis were detected by positive serologic tests gn serum or
other body fluids. Testing was carvled out at our UC Davis Coccidioidomycosis Se ology
Laboratory. Initial testing.was carrled out by immuno-diffusion of specimens after i
concentrated approximately eight-fold by evaporation under reduced pressure.”?

identified by name, date of birth and inmate (California Department of Corrections) Kentification

http:llwww.nyas:.;orglforthcomlng
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number., In many instances, for logistical reasons, specimens from several inmateg were drawn

on the same date rather than in refationship to clinical indications. As a result of this, it was not

possible to know the date of onset of iliness thus usually precluding recording cases by month.
Moreover, on some occasions it was evident that sera from some inmates came b ay of
some intenmediate [aboratory obscuring the provenance of the spacimen. In Figure|1 we have
presented a map’(,),eij;Califomia indicating the location of prisons (name underfined) With respect
to recognized are\;e”s"fg;gwpich CM is endemic. The more detailed map In Figure 2 ingicates the
relative positions of three prisons significantly represented among the cases we ha e tabulated:

Coalinga (Pleasant Valley State Prison), Avenal, and Corcoran.

RESULTS

Simply expressed are the numbers of cases recognized serologically: Tablds 1, 2, 3 and

4. Note that the data of Table 1 were obtalned before Pleasant Valley State Prison||
completed. Foliowing its inciusion, PVSP became lhe Iargest contributor of cases
illustrates the influence of “new construction” (including excavatlon) for a mental heg tth hospnal
near (perhaps 200 yards from) PVSP. Construction began in late Summer to earlyiFall and
soon the number of case Increased. (As noted in Materials anq Methods) some cagles recorded
for a given month weMgL based on the date of the positive serum, but mlght hve been|drawn in an
adjacent month. It was evident that PVSP had a higher rate of infections than other|institutions
some of which had comparable numbers of inmates. By mid-August 2006.PVSP h?d 300 new
cases recognized, far exceeding those recognized (51) of Avenal, the next i;ighest ;L:presented.

We calculated incidence of 3,000/100,000 for PVSP in 2005; and in 2006 up to mid I'August the

rate was 6,000/100,000. For comparison, the highest incidence rate of CM was 57 !
Kern County during the epidemic year 199?. By mid-August, the total reported caseg
Califomia were approximately 1,300. Thus, the total cases 388, of state prisons (T d

represented approximately 30% of the cases reported to the California State Depa

4
http://www.nyas.org/forthcoming
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Health Services. In 2005, the state prison cases (244) represented 15% of the tot ! reported

case: (approximately 1,600) in Califomia,
Based on studies in Kern County during the epidemic years of the 1980’s, tije cost of

care per patient was $8,000.° The 388 patients detected in State Prisons, based of the figure

of Caldwell et al would have cost $3,104,000.00. Others have caiculated that the dost per

hospitalized oat»eQ;((ln 1998-2001) was approximately $34,000." Inasmuch as apgroximately 5

per cent of patlents’with clinical evidence of coccidioidomycosis undergo metapulmr bnary

dissemination of their disease, of the 388 patients at least 20 would have required

hospitalization at a cost of $780,000. Therefore, the fiscal impact to the State is sufstantial.

DISCUSSION
Incarcerated individuals and employees of correctional institutions in endemjic areas may

acquire oocccdno:domyoosis Because mcancerated individuals have centralized medical care,

rnore

ich they

some compilation of cases Is possible. Enumeraﬂpngf cases among employees is

difficult because they do not have a unified source formedlcal care.

Coccidioidal infections can be acquired by lnmates within the Institutions to
have been confined, or, as illustrated above, by inmates who have been confined in/ institutions
outside the endemic areas but have been assigned to fight fires Ih.'endemic areas.

Occasionally prisoners are transferred from one California State Prison to afjother. In
some instances, an individual already afflicted with coccidioidomycosis may baffie 4
unsuspecting medical staff owing to the mimicry of coccidioidomycosis for oiher dissia
because the rﬁedical staff does not appreciate that the patient/inmate had previous
endemic area. One striking example of this is a male prisoner in an institution in a
Idaho as cited above who acquired his coccidloidal infection in Califomia.

Drastic consequences followed in a former prisoner who acquired his coccidpidal

disease in prison in Arizona but who then moved to Alabama where he became mofbund

http:/Iwww.nyass.orglforthcoming
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cerebrovascular episode deemed to be lethal. His physicians in Alabama were not|initially

of the liver died with fulminant coccidioidomycosis.™

Owing to the varying severit_ of
coccidioidomycosis, the intensity and strategy in the treatment of inmate/prisoners
challenge to prisqg..-physicians and their often-limited resources. As a result there gre occasions
when the mmate!patlems iliness requires more complex management modalities t ]
available at *outside”, non-prison referral hospitals. An example, treatment of spin |

. on
coccidioidomycosis, provided valuable information of management of severe -~

coccidioidomycosis. *?

An additional problem pertains to patient/inmates who acquire coccldioidomycosis and
are subsequently discharged after they have completed their sentence. Uncertainfy about their
clinical status and about how and where to seek medical attention may result in or pe followed
by recrudescence of coccidioidal disease. At Ieas{ one such individual died followifig his
belated ower case channeling into a medical care éé;jtér. [
One aspect of coccidioidomycosis that could be déﬁn_ed is the influence of ¢ertain

intercurrent diseases present among inmates (e.g. hepatitis C) on the.course of

coccidioidomycosis. Additional valuable information may also accrue from the medjcal and

surgical attention provide to inmates as mentioned above relative to spinal surgery

Some cases of CM can be anthropogenic, as in the construction 6f a':.'mqnt
facility adjacent to Pleasant Valley State Prison, or can result form the expeé:ted
seasonal/climatic association's which influence the rise and fall of incidence. Howe
incarceration of individuals from non-endemic areas, in Federal ™ as well aé State
of

the endemic areas will continue to provide a stream of challenging and costly casey

coccidioidomycosis.
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California Counties
Kigh Devert

Map of Californla and recognized endemic area with prison locations (names underlined).

|

http://www.nyas.org/forthcoming

EDAW California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation 3.10-100 Comments and Responses to Comments on the DEIR


JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
EDAW                                                                                                                                           California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation                3.10-100                 Comments and Responses to Comments on the DEIR



Iéil‘a% ?la @

Firebaugh S ¢
] IClovis
\ 10
Mendota S L
°© o Fresno— Sanger
. Kerman II‘F‘?‘g" Parlier
Q’:‘\_ ’ \\ o]
S SelmaQ oDinuba
\\@D Kngsburg®,.
- o Woodlake
v« \ . Visalia ° .
R Lemoore s 0-._-6 F :rEr;eertsevﬂe
s r
Tulare  Und
g o
i
coregran) Porterville
u" o

)
.
)

'

£

. L

N . 1

o
LSS ','
N
. i
~

ty
L] .

Three State prisons In the western San Joaquin Valley.

hitp://www.nyas.org/forthcoming

I

California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation 3.10-101 Comments and Responses to Comments on the DEIR

L

EDAW


JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                3.10-101                 Comments and Responses to Comments on the DEIR



Annals of the New York Acaderny of Sciences Page 16 of 16

n=127

CASES

New

JF M AMYJ J ASOND|JF MAMIJ ASONDU[IFM
2002 MONTHYEAR 2003 2004

‘Cases of CM at Pleasant Valley State Prison between January 2002 and March ; 04
Approximate time of construction of a mental health hosplital near the prison|)s
designated with an arrow.

http://www.nyas.org/forthcoming

II
EDAW California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation 3.10-102 Comments and Responses to Comments on the DEIR



JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
EDAW                                                                                                                                           California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation                3.10-102                 Comments and Responses to Comments on the DEIR



CA DEPARTMENT OF CORRECTIONS AND REHAILITATIO
HYPERENDEMIC AREA
FOR
COCCIDIOIDOMYCOSIS

Aﬁ"achment 4

ic Area for
s: Pleasant
, Avenal State
an and SATF

" MONTEREY Ty
COYNTY R 4
bl S Ca3)
) e ' CDCR Hyperend
L S . Coccidioidomyco
g -y~ 0 W * ' | Valley State Pris
e
| s Prison, and Corc
1 < \ State Prisons
RS C. ‘ m
YzH SV
Y .
. B I,,.l: -
3 Caaifiga
1
Paso Penl
N
S
@
Grande
4]
. Tor
¢ '\"-
1 . -
California Health Care Facility Stockton FEIR

California Prison Health Care Receivership Corporation 3.10-103

EDAW

Comments and Responses to Comments on the DEIR


JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                3.10-103                 Comments and Responses to Comments on the DEIR



California Health Care Facility Stockton FEIR
the DEIR

(ourdir] yoe|g ©5°9) 20Uy .

Comments on

;u:.,:m d 1] Ul SOJRLUY) PUR) JIPUIS JIRIN o
ASIP JIUOIYD 2WOos 1o/pue uolssaaddnsountuwuy »

.9SeaSIP pajeulwsssip 104 -

Comments and Responses to

21nsodxs JoLid Jo MoeT

ooueqinisip |10S

124iea/\
uolbay

California Prison Health Care Receivership Corporation

EDAW



JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
EDAW                                                                                                                                           California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation                3.10-104                 Comments and Responses to Comments on the DEIR



EDAW
the DEIR

-ydeub siy) 0} 8INQUIUOD JOU Op [IB}3P JIUYIB/a0e!
Inoyum pauodal sased £002—0002 10 %2 8€ Pue G00Z JO %6'GP

Comments on

Alo1uyig/asey

2 AleN oluedsiH Moe|q ueisy

L |

Comments and Responses to

L]

abelaoaAny d1edA-G SNOINS1H pue 002
‘erudojiied ‘Ajoluyig/asey Aq sajey
SISOJA NOAIOIAIDDOD

California Prison Health Care Receivership Corporation

California Health Care Facility Stockton FEIR



JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                3.10-105                 Comments and Responses to Comments on the DEIR



Estimated Year of Onset

e
Q
72)
oot

o

(TH
(@)
S
(
D

P

L)
s}

st
«

£
preer)
)]

Ll
>

Q2
)
)
72
©

O

2
7))
o
Q
>
£
O

O

ioi

Count of Cocci

EDAW California Health Care Facility Stockton FEIR
Callifornia Prison Health Care Receivership Corporation 3.10-106 Comments and Responses to Comments on the DEIR



JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
EDAW                                                                                                                                           California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation                3.10-106                 Comments and Responses to Comments on the DEIR



2002 2003 2004 2005 2006

2001
Year of Report

1999 2000

©
©
<
N
i
©
o
o
F
g
=
-
0
=
©
Q

1998

1997

1996

0
Rate by Local Health Jurisdiction ranges from 0 to 223 (Kern County, 2005).

g
g
g
§
]

California Health Care Facility Stockton FEIR - EDAW
Callifornia Prison Health Care Receivership Corporation 3.10-107 Comments and Responses to Comments on the DEIR



JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                3.10-107                 Comments and Responses to Comments on the DEIR





JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

JewD
Rectangle

Sacramento
Text Box
EDAW                                                                                                                                           California Health Care Facility Stockton FEIR
California Prison Health Care Receivership Corporation                3.10-108                 Comments and Responses to Comments on the DEIR



Exhibit G

E :‘ ! [} E ® f ! ;
California Health Care Facility Stockton FEIR EDAW
California Prison Health Care Receivership Corporation 3.10-109 Comments and Responses to Comments on the DEIRi



Sacramento
Text Box
California Health Care Facility Stockton FEIR                                                                                                                                           EDAW
California Prison Health Care Receivership Corporation                3.10-109                 Comments and Responses to Comments on the DEIR


jewd
Rectangle

jewd
Rectangle


EDMUND G. BROWN JR. State of California
Attorney General DEPARTMENT OF JUSTICE

The California Environmental Quality Act
Addressing Global Warming Impacts at the Local Agency Level

Under the California Environmental Quality Act (CEQA), local agencies have a very important role to play in
California’s fight against global warming — one of the most serious environmental effects facing the State today.
Where local agencies undertake projects directly, they can and should design sustainable projects from the start,
incorporating global warming related considerations into their projects at the earliest feasible time. Further,
local agencies can encourage well-designed, sustainable private projects by analyzing and disclosing to the
public the environmental benefits of such projects in any required environmental documents. And where
projects as proposed will have significant global warming related effects, local agencies can require feasible
changes or alternatives, and impose enforceable, verifiable, feasible mitigation measures to substantially lessen
those effects. By the sum of their decisions, local agencies will help to move the State away from “business as
usual” and toward a low-carbon future.

This document provides information that may be helpful to local agencies in carrying out their duties under
CEQA as they relate to global warming. Included in this document are various measures that may reduce the
global warming related impacts of a project. As appropriate, the measures can be included as design featurcs of
a project, required as changes to the project, or imposed as mitigation (whether undertaken directly by the
project proponent or funded by mitigation fees). The measures set forth in this package arc examples; the list is
not intended to be exhaustive. Moreover, the measures cited may not be appropriate for every project. The
decision of whether to approve a project — as proposed or with required changes or mitigation — is for the local
agency, exercising its informed judgment in compliance with the law and balancing a variety of public
objectives.

The first section of this document lists examples of measures that could be applied to a diverse range of projects
where the lead agency determines that the project under consideration will have significant global warming
related effects. In general, a given measure should not be considered in isolation, but as part of a larger set of
measures that, working together, will reduce greenhouse gas emissions and the effects of global warming.

The second section of this document lists examples of potential greenhouse gas reduction measures in the
general plan context. This section is included both to suggest how the measures set forth in the first section
could be incorporated into a general plan, as well as to identify measures that are general plan specific. The
measures in the second section may also be appropriate for inclusion in larger scale plans, including regional
plans (e.g., blueprint plans) and in specific plans. Including these types of measures at the larger planning
level, as appropriate, will help to ensure more sustainable project-specific development.

The third section provides links to sources of information on global warming impacts and emission reduction
measures. The list is not complete, but may be a helpful start for local agencies seeking more information to
carry out their CEQA obligations as they relate to global warming.

The endnotes set forth just some of the many examples of exemplary emission reduction measures already
being implemented by local governments and agencies, utilities, private industry, and others. As these
examples evidence, California at cvery level of government is taking up the challenge, devising new and
innovative solutions, and leading the charge in the fight against global warming.
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1) Generally Applicable Measures

Energy Efficiency'

Design buildings to be energy efficient. Site buildings to take advantage of shade, prevailing
winds, landscaping and sun screens to reduce energy use.

Install efficient lighting and lighting control systems. Use daylight as an integral part of lighting
systems in buildings.

Install light colored “cool” roofs, cool pavements, and strategically placed shade trees.?
Provide information on energy management services for large energy users.*

Install energy efficient heating and cooling systems, appliances and equipment, and control
systems.’

Install light emitting diodes (LEDs) for traffic, street and other outdoor lighting.®
Limit the hours of operation of outdoor lighting.
Use solar heating, automatic covers, and efficient pumps and motors for pools and spas.’

Provide education on energy efficiency.®

Renewable Energy

Install solar and wind power systems, solar and tankless hot water heaters, and energy-
efficient heating ventilation and air conditioning. Educate consumers about existing
incentives.’

Install solar panels on carports and over parking areas.'

Use combined heat and power in appropriate applications.'’

Water Conservation and Efficiency'

Create water-efficient landscapes. "

Install water-efficient irrigation systems and devices, such as soil moisture-based irrigation
controls.

Use reclaimed water for landscape irrigation in new developments and on public property.
Install the infrastructure to deliver and use reclaimed water.

Design buildings to be water-efficient. Install water-efficient fixtures and appliances.

Use graywater. (Graywater is untreated household waste water from bathtubs, showers,
bathroom wash basins, and water from clothes washing machines.) For example, install dual
plumbing in all new development allowing graywater to be used for landscape irrigation.”

Restrict watering methods (e.g., prohibit systems that apply water to non-vegetated surfaces) and
control runoff.

Restrict the use of water for cleaning outdoor surfaces and vehicles.

Implement low-impact development practices that maintain the existing hydrologic character of
the site to manage storm water and protect the environment. (Retaining storm water runoff on-

Office of the California Attorney General
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site can drastically reduce the need for energy-intensive imported water at the site.)"

Devise a comprehensive water conservation strategy appropriate for the project and location.
The strategy may include many of the specific items listed above, plus other innovative measures
that are appropriate to the specific project.

Provide education about water conservation and available programs and incentives.'®

Solid Waste Measures

Reuse and recycle construction and demolition waste (including, but not limited to, soil,
vegetation, concrete, lumber, metal, and cardboard).

Provide interior and exterior storage areas for recyclables and green waste and adequate
recycling containers located in public areas.

Recover by-product methane to generate electricity."’

Provide education and publicity about reducing waste and available recycling services.'®

Land Use Measures

Include mixed-use, infill, and higher density in development projects to support the reduction of
vehicle trips, promote alternatives to individual vehicle travel, and promote efficient delivery of
services and goods."”

Educate the public about the benefits of well-designed, higher density development.?
Incorporate public transit into project design.

Preserve and create open space and parks. Preserve existing trees, and plant replacement trees at
a set ratio.

Develop “brownfields” and other underused or defunct properties near existing public
transportation and jobs.

Include pedestrian and bicycle-only streets and plazas within developments. Create travel routes
that ensure that destinations may be reached conveniently by public transportation, bicycling or
walking.”!

Transportation and Motor Vehicles

Limit idling time for commercial vehicles, including delivery and construction vehicles.
Usc low or zero-emission vehicles, including construction vehicles.

Promote ride sharing programs e.g., by designating a certain percentage of parking spaces for
ride sharing vehicles, designating adequate passenger loading and unloading and waiting areas
for ride sharing vehicles, and providing a web site or message board for coordinating rides.

Create car sharing programs. Accommodations for such programs include providing parking
spaces for the car share vehicles at convenient locations accessible by public transportation.”

Create local “light vehicle” networks, such as neighborhood electric vehicle (NEV) systems.”

Provide the necessary facilities and infrastructure to encourage the use of low or zero-emission
vehicles (e.g., electric vehicle charging facilities and conveniently located alternative fueling
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stations).

Increase the cost of driving and parking private vehicles by, e.g., imposing tolls and parking fees.
Institute a low-carbon fuel vehicle incentive program.*

Build or fund a transportation center where various public transportation modes intersect.
Provide shuttle service to public transit.

Provide public transit incentives such as free or low-cost monthly transit passes.

Promote “least polluting” ways to connect people and goods to their destinations.”

Incorporate bicycle lanes and routes into street systems, new subdivisions, and large
developments.

Incorporate bicycle-friendly intersections into street design.

For commercial projects, provide adequate bicycle parking near building entrances to promote
cyclist safety, security, and convenience. For large employers, provide facilities that encourage
bicycle commuting, including, e.g., locked bicycle storage or covered or indoor bicycle parking.

Create bicycle lanes and walking paths directed to the location of schools, parks and other
destination points.*

Work with the school district to restore or expand school bus services.

Institute a telecommute work program. Provide information, training, and incentives to
encourage participation. Provide incentives for equipment purchases to allow high-quality
teleconferences.

Providc information on all options for individuals and businesses to reduce transportation-related
emissions. Provide education and information about public transportation.

Off-Site Mitigation

If, after analyzing and requiring all reasonable and feasible on-site mitigation measures for avoiding or
reducing greenhouse gas-related impacts, the lead agency determines that additional mitigation is
required, the agency may consider additional off-site mitigation. The project proponent could, for
example, fund off-site mitigation projects (e.g., alternative energy projects, or energy or water audits for
existing projects) that will reduce carbon emissions, conduct an audit of its other existing operations and
agree to retrofit, or purchase carbon “credits” from another entity that will undertake mitigation.

The topic of offsets can be complicated, and a full discussion is outside the scope of this summary
document. Issues that the lead agency should consider include:

The location of the off-site mitigation. (If the off-site mitigation is far from the project, any
additional, non-climate related benefits of the mitigation will be lost to the local community.)

Whether the emissions reductions from off-site mitigation can be quantified and verified.

Whether the mitigation ratio should be greater than 1:1 to reflect any uncertainty about the
effectiveness of the offset.
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?2) General Plan Measures”

Global warming measures may be reflected in a general plan as goals, policies, or programs; in land use
designations; or as additional mitigation measures identified during the CEQA review process. Many of the
measures listed above may be appropriate for inclusion in a general plan. In addition, a non-exhaustive list of
measures specific to the general plan context follows. The examples are listed under required general plan
elements. A given example may, however, be appropriate for inclusion in more than one element, or in a
different element than listed. Global warming measures may, alternatively, be included in an optional Climate
Change or Energy element.

Conservation Element®®

Climate Action Plan or Policy: Include a comprehensive climate change action plan that
includes: a baseline inventory of greenhouse gas emissions from all sources; greenhouse gas
emissions reduction targets and deadlines; and enforceable greenhouse gas emissions reduction
measures.” (Note: If the Climate Action Plan complies with the requirements of Section
15064(h)(3) of the CEQA Guidelines, it may allow for the streamlining of individual projects
that comply with the plan’s requirements.)

Climate Action Plan Implementation Program: Include mechanisms to ensure regular review of
progress toward the emission reduction targets established by the Climate Action Plan, report
progress to the public and responsible officials, and revise the plan as appropriate, using
principles of adaptive management. Allocate funding to implement the plan. Fund staff to
oversee implementation of the plan.

Strengthen local building codes for new construction and renovation to require a higher level of
energy efficiency.*

Require that all new government buildings, and all major renovations and additions, meet
identified green building standards.*!

Ensure availability of funds to support enforcement of code and permitting requirements.

Adopt a “Green Building Program” to require or encourage green building practices and
materials.”> The program could be implemented through, e.g., a set of green building ordinances.

Require orientation of buildings to maximize passive solar heating during cool seasons, avoid
solar heat gain during hot periods, enhance natural ventilation, and promote effective use of
daylight. Orientation should optimize opportunities for on-site solar generation.

Provide permitting-related and other incentives for energy efficient building projects, e.g., by
giving green projects priority in plan review, processing and field inspection services.”

Conduct energy efficiency audits of existing buildings by checking, repairing, and readjusting
heating, ventilation, air conditioning, lighting, water heating equipment, insulation and
weatherization.** Offer financial incentives for adoption of identified efficiency measures.*

Partner with community services agencies to fund energy efficiency projects, including heating,
ventilation, air conditioning, lighting, water heating equipment, insulation and weatherization,
for low income residents.

Target local funds, including redevelopment and Community Development Block Grant
resources, to assist affordable housing developers in incorporating cnergy efficient designs and
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features.

. Provide innovative, low-interest financing for energy efficiency and alternative energy projects.
For example, allow property owners to pay for energy efficiency improvements and solar system
installation through long-term assessments on individual property tax bills.*

. Fund incentives to encourage the use of energy efficient vehicles, equipment and lighting.”
Provide financial incentives for adoption of identified efficiency measures.

. Require environmentally responsible government purchasing.®® Require or give preference to
products that reduce or eliminate indirect greenhouse gas emissions, e.g., by giving preference to
recycled products over those made from virgin materials.*

. Require that government contractors take action to minimize greenhouse gas emissions, e.g., by
using low or zero-emission vehicles and equipment.

. Adopt a “heat island” mitigation plan that requires cool roofs, cool pavements, and strategically
placed shade trees.” (Darker colored roofs, pavement, and lack o