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FUTTERMAN & DUPREE 1LLP
MARTIN H. DODD (104363)
JAMIE L. DUPREE (158105)
160 Sansome Street, 17" Floor
San Francisco, California 94104
Telephone: (415) 399-3840
Facsimile: (415) 399-3838
martin{@dfdlaw.com

jidupree(@dfdlaw.com

Attorneys for Receiver
Robert Sillen

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
AND FOR THE NORTHERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al., Case No. CIV 8-90-0520 LKK JFM P
(E.D. Cal.)

Plaintiffs,
V.
ARNOLD SCHWARZENEGGER, et al.,
Defendants.

MARCIANO PLATA, et al,, Case No. C01-1351 THE (N.D. Cal.)
Plaintiffs,
v,
ARNOLD SCHWARZENEGGER, et al.,

Defendants.

CARLOS PEREZ, et al., Case No. C 05-05241 JSW (N.D. Cal.)
Plaintiffs,
V.

JAMES TILTON, et al.,

Defendants.
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JOIIN ARMSTRONG, et al., Case No. C 94-2307 CW (N.D. Cal.)
Plaintiffs, |

ARNOLD SCHWARZENEGGER, et al.,
Defendants.

RECEIVER’S RESPONSE TO PARTIES’ OBJECTIONS AND RESPONSES TO
ORDER TO SHOW CAUSE RE CONSTRUCTION COORDINATION AGREEMENT

Plata Receiver Robert Sillen (the “Receiver”) submits this response to the parties’
objections to and comments regarding the Construction Coordination Agreement (“CCA”)
attached to the Courts” Order to Show Cause, dated November 13, 2007. The Receiver
requested, and the Courts granted him, the opportunity to respond to a number of factual
statements, and to clarify the Receiver’s position on Sf;veral issues discussed, in the parties’
responses to the OSC. | _ _

Response To Certain Factual Statements Made By The Parties

1. Plaintiffs request that the Receiver be ordered to report to the Courts regarding
this coordination agreemenf just as he is required to do with other coordination agreements.
Plata Docket #s 974, 975, 976; Armstrong Docket # 1252; Coleman Docket #2565. The
Receiver has always intended to do so. Simultaneously with his quarterly reports concerning the
other coordination agreements, the Receiver will report on developments pertaining to the CCA.
The next such report is currently schedaled to be filed on or about March 15, 2608.

2. The Receiver indicated in the CCA that based on the demongraphic studies

undertaken by Abt Associates, it appeared that “the majority of medical beds [to be] constructed

|| will not be licensed.” Plaintiffs’ counsel has objected, based on the erroneous assumption that

the Receiver is “side-stepping licensing laws in the construction, operation and management of
these proposed facilities.” Plata Docket # 973, p. 2. As Plaintiffs themselves acknowledge, not

all “medical” beds need be licensed, See id. n.1. A significant number of what the Receiver has
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referred to as “medical beds” will in fact be specialized housing and sheltered living for
Armstrong class members, aged prisoners, etc. These beds do not require licensure. The Courts
should rest assured that the Receiver will not construct and operate any facility mandated by |
State law to be licensed without obtaining the requisite licensing. The Receiver has no plans to
seek a waiver of State licensing requirements for beds requiring such licensure.

3. The Plata Plaintiffs assert that the Avenal construction plan was “finalized on
August 28, 2007 without their input. 7d.,, p. 4. This is not accurate. The proposed plan may
have been dated August 28, 2007, but it has not been “finalized.” The Avenal plan was
submitted for approval on November 15, 2007 as part of the updated Plan of Action (“POA™);
the entire plan was attached as an exhibit to the POA. See Plata Docket #941. In addition, the
Avenal plan was described in general terms in connection with the Receiver’s Supplemental
Application No. 2 for Order waiving State contracting statutés, etc., filed on November 20, 2007.
Plata Docket #959. On November 30, 2007, the Court issued an order secking comménts from
the parties concerning the Receiver’s Avenal-related waiver application. Plata Docket #989.

Contrary to their assertion, therefore, plaintiffs will have at least two opportunities to.
comment upon the Avenal construction plan before it is finalized, approved and implemented. A
similar process will be afforded plaintiffs concerning the Correctional Treatment Facility
(“CTF”) proposal. See Plata Docket #942. In addition, plaintiffs can discuss all pending
projects with the Receiver and/or his Chief of Staff at the soon to be re-instituted 30-day
meetings. - |

4, Defendants request that the Courts order that the temporary and permanent
construction at existing facilities (Construction Project #2) be ADA compliant. See Plata Docket
#977,p. 2n. 2. While the Recéiver did not expressly state that such facilities would be made
ADA compliant, all accessibility requirements under state and federal law will be complied with
in that construction.

5. The Coleman Plaintiffs level criticism at Construction Project #2, apparently from
the mistaken belief that the Receiver has assumed all responsibility for constructing mental

health facilities at existing prisons. See Cofeman Docket # 2565 (Plata Docket # 976), pp 3-4.

3
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The Receiver has not assumed responsibility for such construction. The purpose of the CCA is
to avoid, to the extent feasible, the potential for unnecessary duplication of effort and conflicts
between construction projects for the various remedial plans, but it does not impose a
requirement on the Receiver to undertake mental health-related construction at existing prisons.
To the contrary, the CCA is explicit that “when possible, some of the additional space needs of
the CDCR mental health and dental programs” will be “consider[ed]” by the Receiver in
connection with the planned construction.  Accordingly, the proposed plan for Avenal states
that:

Although the scope of work for the CPR at California’s State Prisons does not

include providing additional needed clinical or administrative space for the

Mental Health and Dental components at the institution, Vanir has nonetheless

~ been requested by the Receivership to coordinate with these depariments and

document any unplanned or unmet needs and to additionally determine how and if

such needs can be integrated into the plans of the Receivership projects. The

planning team has incorporated this request into the planning process and those

needs that could appropriately be combined with the projects defined by the
medical needs assessment have been included and accounted for within this

Facility Master Plan.

Docket # 941, at p. 7. See also Docket # 942, at p. 9 (concerning CTF).

The Receiver will continue to cooperate with the Coleman Special Master and the court
tepresentatives in Perez and Armstrong in an effort to coordinate the planning, design, funding
and implementation of construction necessary for the various remedial plans. Where possible the
Receiver will endeavor to realize economies and minimize duplication and disruption by
including construction for other remedial plans in connection with construction required for
Plata.

Clarification of Receiver’s Position On Other Issues Raised By The Parties

1. Defendants requested that CDCR be made the lead agency on the construction

projects for purposes of the California Environmental Quality Act (“CEQA”) (Cal. Pub,

|| Resources Code, § 21000 ef seq.). (Plata Docket #977, p.2). To address the request, the

Receiver’s Chief of Staff met with counsel for the Governor and the State officials responsible
for the implementation of AB 900-related prison construction. The Receiver and the State agree

that it will be important for several reasons to work closely and to coordinate CEQA issues in
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connection with such construction. Determinations regarding who will function as lead agency
are best made with reference to specific projects in mind, rather than in the abstract. The
Receiver and the State will commence work on a Memorandum of Understanding (“MOU”)
concerning CEQA coordination and will, at the appropriate time, provide the MOU to counsel
and the Courts. The Receiver and the State agree that there is no need for the Courts to. resolve
this issue at this pqiﬂt and that it need not delay approval of the CCA.

2. The Coleman plaintiffs request that the Courts include in any order approving the
CCA a requirement that the Receiver state, by a date certain, and with precision, what mental
health related facilities he intends to construct, where he intends to construct them, and when
they will be constructed. Coleman Docket # 2565 (Plai‘a Docket # 976), p. 5. Plaintiffs’ rrequ‘est
is substantially premature and reflects a significant misunderstanding of the construction
processes at issue. As indicated above, the Receiver has not assumed responsibility for mental
health construction but may, as appropriate, be able to include rﬁental health related construction
in projects that he undertakes. Moreover, and in any event, the proposed construction projects
ar;a still largely at the concept stage. Siting, compliance with CEQA, permitting, and
construction designs and drawings have bal.'ely c.ommenced for these projects; no critical path has
yet been established. Plaintiffs are entitled to, and will be provided, the information they request
but it is not reasonably feasible for the Receiver to provide it at this early point in the process.
Thé Receiver will apprise the Courts in his March 2008 quarterly report and subsequent reports
as appropriate as (o his best estimate for when he will be positioned to provide the level of detail
requested by plaintiffs. The Receiver understands in this regard that earlier State submissions
identified specific prison sites where proposed mental health facilities would be constructed, and
that if alternative sites prove better suited, this issue must be brought before the Coleman Court.

The Plata and Coleman plaintiffs contend that, because the Receiver has consulted with
CDCR personnel regarding the proposed construction projects, plaintiffs’ counsel should be
included at this point in- the process of construction planning, development and design. Coleman
Docket # 2565 (Plata Docket # 976), pp. 5-9; Plata Docket # 973, pp. 3-4. The Receiver asks

the Courts to reject this request for several reasons.
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First, as discussed above, plaintiffs’ counsel have had, and will continue to have,

="

opportunities to comment upon, object to or opine regarding such projects. They are free to
discuss construction plans when they meet with the Receiver to discuss Plata-related issues; they
receive and are entitled to comment upon the quarterly reports filed by the Receiver, including
those that discuss construction-related developments; they have received and reviewed the most
recent POA, which provides significant detail about the proposed construction projects; and they
have received and have been given the opportunity to respond to the Weiver applications the

Receiver has submitted in connection with the projects. They are not on the sidelines.

e . & ot R W

Second, the Receiver has consulted with certain CDCR staff about the construction plans

Y
[—]

because it is CDCR that operates the prisons. The Receiver is not consulting with litigation

counsel for CDCR and the State in connection with the various construction-related processes.

ju—y
ja—

There is no reason, therefore, why litigation counsel for plaintiffs should assume a direct role in

e
W N

the discussions and consultation pertaining to construction-related issues.

[
=

Third, the purpose of the CCA is to avoid duplication of effort and to realize efficiencies

in planning, design and construction across remedial plans, not to subject the Plata Receivership

[u—
W

to the various demands of plaintiffs’ counsel in each of the pending cases before the Courts. The

o
(=2

Receiver assumes that the Coleman Special Master and court representatives will undertake to

sk
-~

ensure that, as construction moves forward, their respective remedial plan requirements are being

[a—y
Qo

met for the benefit of the class members in those cases.

j—
-]

Fourth, and related to all of the foregoing, the Receiver’s tasks, including the construction

[
[—

of new and improved medical facilities, are complicated enough as it is. If the Receiver must vet

[A]
k.

each construction-related decision or plan with litigation counsel for the parties — who are not

N
[

construction specialists — then the Receiver’s remedial efforts will slow to a crawl, just as they

A" T S 1
W

are picking up steam. There is a risk that the Receiver’s plans will suffer “death by a thousand

cuts” if the attorneys must be privy to every discussion at each step of the way. Plaintiffs’

o
wn

counsel have, and will continue to have, multiple opportunities to express themselves and surely

[ I ]
~5 &

nothing will be built without input from the parties and the Court. The Receiver submits that it is

28 || important that the agreement be approved so that he may proceed with these important projects.
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Adding yet another layer of participation by counsel does not serve the goal of moving forward
expeditiously; rather it threatens only to impede progress. Delaying approval at this juncture will

Serve no purpose.

The Receiver requests that the Courts approve the Construction Coordination Agreement.

Dated: December 17, 2007 FUTTERMAN & DUPREE LLP

By: /s/ Martin H. Dodd

Martin H. Dodd
Attorneys for Receiver Robert Sillen
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CERTIFICATE OF SERVICE

| The undersigned hereby certifies as follows:
I am an employee of the law firm of Futterman & Dupree LLP, 160 Sansome Street, 17
Floor, San Francisco, CA 94104. I am over the age of 18 and not a party to the within action,
I am readily familiar with the business practice of Futterman & Dupree, LLP for the

collection and processing of correspondence.

On December 17, 2007 I served a copy of the following document(s):

RECEIVER’S RESPONSE TO PARTIES’ OBJECTIONS AND
RESPONSES TO ORDER TO SHOW CAUSE RE CONSTRUCTION
COORDINATION AGREEMENT

by placing true copies thereof enclosed in sealed envelopes, for collection and service pursuant to
the ordinary business practice of this office in the manner and/or manners described below to
each of the patties herein and addressed as follows:

BY HAND DELIVERY: I caused such envelope(s) to be served by hand to the
address(es) designated below.

X BY MAIL: Icaused such envelope(s) to be deposited in the mail at my business address,
addressed to the addressee(s) designated. I am readily familiar with Futterman &
Dupree’s practice for collection and processing of correspondence and pleadings for
mailing. It is deposited with the United States Postal Service on that same day in the
ordinary course of business.

BY OVERNIGHT COURIER SERVICE: I caused such envelope(s) to be delivered via
overnight courier service to the addressee(s) designated.

BY FACSIMILE: I caused said document(s) to be transmitted to the telephone number(s)
of the addressee(s) designated.

Andrea Lynn Hoch ' Robin Dezember

Legal Affairs Secretary Director (A)

Office of the Governor Division of Correctional
Capitol Building : Health Care Services
Sacramento, CA 95814 7 CDCR

P.O. Box 942883
Sacramento, CA 94283-0001

Bruce Slavin Kathleen Keeshen
General Counsel Legal Affairs Division
CDCR ~ Office of the Secretary California Department of Corrections
P.O. Box 942883 P.O. Box 942883
Sacramento, CA 94283-0001 Sacramento, CA 94283
8
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Richard J. Chivaro

John Chen

‘State Controller

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Laurie Giberson

Staff Counsel

Department of General Services
707 Thixrd St., 7™ FL., Ste. 7-330
West Sacramento CA 95605

Donna Neville

Senior Staff Counsel
Bureau of State Audits

555 Capitol Mall, Suite 300
Sacramento, CA 95814

Gary Robinson

Executive Director

UAPD

1330 Broadway Blvd., Ste. 730
Qakland, CA 94612

Pam Manwiller

Director of State Programs
AFSME

555 Capitol Mall, Suite 1225
Sacramento, CA 95814

Tim Behrens

President

Association of California State Supervisors
1108 “O” Street

Sacramento, CA 95814

Stuart Drown

Executive Director

Little Hoover Commission
925 L Street, Suite 805
Sacramento, CA 95814

I. Michael Keating, Jr.

285 Terrace Avenue
Riverside, RI 02915

Dated: December 17, 2007
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Molly Arnold

Chief Counsel, Dept. of Finance
State Capitol, Room 1145
Sacramento, CA 95814

Matthew Cate

Inspector General

Office of the Inspector General
P.O. Box 348780

Sacramento, CA 95834-8780

Warren C. (Curt) Stracener

Paul M. Starkey

Labor Relations Counsel

Department of Personnel Administration
Legal Division

1515 “S” St., North Building, Ste. 400
Sacramento, CA 95814-7243

Yvonne Walker

Vice President for Bargamlng
CSEA

1108 “O” Street

Sacramento, CA 95814

Richard Tatum
CSSO State President
CSSO

1461 Ullrey Avenue
Escalon, CA 95320

Elise Rose

Counsel

State Personnel Board
801 Capital Mall
Sacramento, CA 95814

California State Personnel Board
Office of the Attorney General
1515 Clay Street, 20" Floor
P.O. Box 70550

Qakland, CA 94612-0550

Lori Dotson
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