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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No. C01-1351 TEH

RECEIVER’S REPLY MEMORANDUM
IN SUPPORT OF HIS SUPPLEMENTAL
APPLICATION NO. 1 FOR ORDER
WAIVING STATE CONTRACTING
STATUTES, REGULATIONS AND
PROCEDURES, APPROVING
RECEIVER’S SUBSTITUTE
PROCEDURE FOR BIDDING AND
AWARD OF CONTRACTS AND
APPROVING NUNC PRO TUNC ACNL
SUPERVISORY NURSE TRAINING
CONTRACT

RECEIVER’S REPLY IN SUPPORT OF Hi$ SUPPL. CONTRACTING WAIVER APPLICATION NO, 1

C01-1351 TEH
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Receiver Robert Sillen (“Receiver”) submits this Reply Memorandum in support of his
Supplemental Application No. 1 for an ordef (1) waiving any requirement that the Receiver
comply with State statutes, rules, regulations and/or procedures governing the notice, bidding,
award and protests (collectively “State Contracting Procedures™) with respect to the contracts
necessary to implement certain projects involving radiology services, clinical laboratory services,
nursing leadership development, physician credentialing and medical specialty services
administration described below; and, (2) approving substituted notice, bidding and contract

-award procedures for such projects identical in form procedures approved by this Court in its
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order, dated June 4, 2007, granting Receiver’s Master Application for a Waiver of State

Contracting Law for certain projects (the “June 4, 2007 Order™). The Receiver also seeks an

e
_- e

order nunc pro tunc approving a November 27, 2006 contract with the Association of California

Nurse Leaders (“ACNL”) concerning nursing leadership tfaining.
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I THE RECEIVER IS WILLING TO PROVIDE THE INFORMATION.
REQUESTED BY PLAINTIFFS WITHOUT THE NECESSITY FOR AN ORDER.
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Defendants do not oppose the Receiver’s Supplemental Application. Plaintiffs’ counsel
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have filed a “Response” in which they state that, “Plaintiffs do not oppose ény aspect of the
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Receiver’s Motion.” (Plaintiffs” Response at 2:3). Plaintiffs do request, however, that the Court
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require the Receiver (1) to provide plaintiffs with the assessments, critiques, designs, and

roadmaps for the radiology and clinical laboratory projects within thirty days of receiving them

b
- &

from the respective contractors in phase one of each project (Plaintiffs’ Response at 2:14-18) and

(2) to notify plaintiffs’ counsel promptly of the prison or prisons chosen as the “pilot” for
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medical specialty services administration once the Receiver engages any medical administrative

[ SR
W b

organization to provide local administrative support for the coordination of specialty services
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(Plaintiffs’ Response at 2:26-3:3).

The Receiver notes that plaintiffs’ request is not properly before the Court since they have
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not brought their own motion. Civil L.R. 7-1. Although plaintiffs are not entitled to an order

requiring the Receiver’s compliance with their request, the Receiver is willing to provide
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plaintiffs the information they seek and will make good faith efforts to make it available to them

within 30 days of receipt by the Receiver. |

IL NUNC PRO TUNC APPROVAL OF PHASE ONE OF THE CLINICAL
LABORATORY SERVICES PROJECT IS UNNECESSARY SINCE THE
RECEIVER HAS NOT AND WILL NOT ENTER A CONTRACT FOR THAT

PROJECT UNTIL THE COURT APPROVES THE WAIVER FOR THAT
PROJECT IN THIS APPLICATION.

Plaintiffs’ counsel suggest that the Receiver should obtain nunc pro tunc approval for
phase one of the clinical laboratory services project because the Receiver issued a Request For
Proposal (“REP”) for the project before the Court has ruled on this Supplemental Application
No. 1. Contrary to counsel’s suggestion,' the Receiver has not entered into a contract for such
services nor will he before the Court has ruled on this Sﬁpplemental Appli.cation. Declaration of
John Hagar (“Hagar Decl.”) § 3, filed herewith. Instead, to speed up the process and avoid
unnecessary delay, Receiver issued the RFP pending approval of this Supplemental Application.
d |

This is precisely the same procedure the Receiver followed in connection with the |
selection of a Program Manager related to the preliminary planning, programming and prototype
development for the 5000 Multi-Putpose Medical Bed Construction Project and the San Quentin
Medical Facility Construction Project described in his Master Application for a waiver of state
contracting procedures. Master App. at 17:26-18:13 tSOOO Multi-Purpose Medical Bed
Construction Project) and 20:10-14 (San Quentin Medical Facility Construction Project). Hagar
Decl. § 4. Plaintiffs’ counsel had not one word to say about that procedure in connection with
the Master Application nor was runc pro tunc approval required.! Here, as with the those carlier
projects, the Receiver will not enter into a formal contract concerniﬁg the cliniéal laboratory
services project unless and until the Court approves the project as part of this Supplemental

Application.

! Plaintiff’s counsel’s decision to make an issue of this non-issue is but another example in their recent campaign to
carp at and criticize the Receiver for anything and everything, no matter how benign. All they are accomplishing by
this behavior is to divert the Receiver’s time and energy and to increase expense to the receivership estate
unnecessarily.
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CONCLUSION
Gi{fen the critical need detailed in the Receiver’s dpening papers, the Receiver
respectfully requésts an order (1) waiving any requirement that the Receiver comply wi_fh State
Contracting Procedures only with respect to the contracts necessary to complete the projects
described in this Application; and, (2) ﬁpproving the same substituted notice, bidding and award
procedures approved by the Court in its J une 4, 2007 Order for such contracts. The Receixrzerr also
respectfully requests an order nunc prb tunc approving the November 27, 2006 contract with

ACNL.
The Court should deny the requests made by plaintiffs’ counsel in their Response to this

Supplemental Application.
Dated: July 17,2007 FUTTERMAN & DUPREE LLP

By: /s/
Martin H. Dodd
Attorneys for Receiver Robert Sillen
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CERTIFICATE OF SERVICE
The undersigned hereby certifies as follows:
I am an employee of the law firm of Futterman & Dupree LLP, 160 Sansome Stree‘i, 7
Floor, San Francisco, CA 94104. I am over the age of 18 and not a party to the within action.

I am readily familiar with the business practice of Futterman & Dupree, LLP for the

collection and processing of correspondence.

On July 17, 2007 I served a copy of the following document(s):

RECEIVER’S REPLY MEMORANDUM IN SUPPORT OF HIS :
SUPPLEMENTAL APPLICATION NO. 1 FOR ORDER WAIVING STATE
CONTRACTING STATUTES, REGULATIONS AND PROCEDURES,
APPROVING RECEIVER’S SUBSTITUTE PROCEDURE FOR BIDDING
AND AWARD OF CONTRACTS AND APPROVING NUNC PRO TUNC
ACNL SUPERVISORY NURSE TRAINING CONTRACT

by placing true copies thereof enclosed in sealed envelopes, for collection and service pursuant to
the ordinary business practice of this office in the manner and/or manners described below to
each of the parties herein and addressed as follows:

BY HAND DELIVERY: I caused such envelope(s) to be served by hand to the
address(es) designated below. '

X BY MAIL: I caused such envelope(s) to be deposited in the mail at my business address,
addressed to the addressee(s) designated. I am readily familiar with Futterman &
Dupree’s practice for collection and processing of correspondence and pleadings for
mailing. It is deposited with the United States Postal Service on that same day in the
ordinary course of business.

BY OVERNIGHT COURIER SERVICE: I caused such envelope(s) to be delivered via
overnight courier service to the addressee(s) designated.

BY FACSIMILE: I caused said document(s) to be transmitted to the telephone number(s)
of the addressee(s) designated.

Andrea Lynn Hoch Robin Dezember

Legal Affairs Secretary Director (A)

Office of the Governor Division of Correctional
Capitol Building Health Care Services

Sacramento, CA 95814 CDCR
: P.O. Box 942883
Sacramento, CA 94283-0001
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Bruce Slavin

General Counsel

CDCR - Office of the Secretary
P.O. Box 942883

Sacramento, CA 94283-0001

Richard J. Chivaro

John Chen

State Controller

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Laurie Giberson

Staff Counsel

Department of General Services
707 Third St., 7" F1, Ste. 7-330
West Sacramento, CA 95605

Donna Neville

Senior Staff Counsel
Bureau of State Audits

555 Capitol Mall, Suite 300
Sacramento, CA 95814

Gary Robinson

Executive Director

UAPD

1330 Broadway Blvd., Ste. 730
Qakland, CA 94612

Pam Manwiller

Director of State Programs
AFSME

555 Capitol Mall, Suite 1225
Sacramento, CA 95814

Tim Behrens

President ‘
Association of California State Supervisors
1108 “O” Street

Sacramento, CA 95814

Stuart Drown

Executive Director

Little Hoover Commission
925 L Street, Suite 805
Sacramento, CA 95814

Filed 07/17/2007 Page 6 of 7

Kathleen Keeshen

Legal Affairs Division

California Department of Corrections
P.O. Box 942883

Sacramento, CA 94283

Molly Arnold

Chief Counsel, Dept. of Finance
State Capitol, Room 1145
Sacramento, CA 95814

Matthew Cate

Inspector General

Office of the Inspector General
P.O. Box 348780

Sacramento, CA 95834-8780

Warren C. (Curt) Stracener

Paul M. Starkey

Labor Relations Counsel

Department of Personnel Administration
Legal Division

1515 “S” St., North Building, Ste. 400
Sacramento, CA 95814-7243

Yvonne Walker

Vice President for Bargaining
CSEA

1108 “O” Street

Sacramento, CA 95814

Richard Tatum
CSSO State President
CSSO

1461 Ullrey Avenue
Escalon, CA 95320

Elise Rose

Counsel

State Personnel Board
801 Capital Mall
Sacramento, CA 95814

California State Personnel Board
Office of the Attornepl( General
1515 Clay Street, 20" Floor

P.O. Box 70550

Qakland, CA 94612-0550
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o

Rochelle East J. Michael Keating, Jr.
Deputy Attorney General ' 285 Terrace Avenue
455 Golden Gate Ave., Ste. 11000 Riverside, RI 02915
San Francisco, CA 94102-7004 . .

A.!?‘ﬁk( ! gte—

- Lori Dotson

Dated: July 17,2007
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