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INTRODUCTION

After }the Northern District appointed afeceiver over CDCR’s medical
care services sys'tém, MDI began providing médical_ services to CDCR Without
"2 coﬁtract. Shoxﬂy thereafter, the Receiver ordered CDCR not to make any |
- further payment to MDI because qgestio‘hs had arisen vabout the legality of
MDT’s services. Because CDCR had be’eﬁ ordered by. tﬁe Northern Distri‘ct to
comply with the Receiver’s diréctions, it had no di‘scretio.n to ign.o'revthe o
| ’Receiver’g order hpt to pay MDI MDIﬁled suit seéking damagés againét' ‘
CDCR and fhe Receiver. The allegations agai'nsf CDCR are not based on any | |
indepéﬁdent actién by CDCR, bﬁt exclusiifely on the Receiver’s order nbt to
pay MDL. | |
| MDIl iniﬁally filed its compiaint égainst the Réc;eiVer and CDCR in state
' couﬁ. The Recéivér had it reméved to th.e Eésfern District. Be.;:\ause MDI ‘
failed to obtain leavé to sue from the app’dinting ‘Icourtv before ﬁling its ac.tion;
the East_em District granted Ai)pelleés’ motions to cilismi_ss.. MDI thén' filed ‘-
with th¢ Northefn Distriét an application for leave‘t.o sue the Receiver in state | |
coﬁrt. The Nor‘chem District denied the appiication; ﬁnding. thaf MDI céuld ‘not ‘. .

make a prima facie case because the Receiver had immunity. Because MDI’s
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' aplollcation did not seek leave as to CDCR, the Northern District refused to
issue an advrsory opimon. as to CDCR’S immunity. - |
' This Court should affirm both rulings. The Easterrl District properly
dismissed MDI’s complaint against the Receiver and CDCR hecause MDI -
failed to obtain leavefrom the appointing court before filing suit against the
Receiver and CDCR. The Northern District was correct. to,refuse to provide an .
- advieory opinion as to CDCR’s immunity where MDI "s application only sought
leave to sue the Recei\}er and there was no action pending between MDI and
CDCR in any district court. Although MDI seeks appellate review of the :
Northern Dlstrlct S ruhng as to CDCR, there is no ﬁnal dec1s1on as to CDCR _
that satisfies this Court’ s Jurisdiction under 28 U. S C.§1291. Lastly, there is |
no compellmg reason for this Court to exercise its d1_scret10n to rule on
| CDCR’s immunity in the first instance on apueal.'.'
JURISDICTION STATEMENT
The }United' States VDistrict'Court' for the Eastern District of Califomia
properly‘granted Appellees’ .r'riotions to dis'rrliss for lack of subject matter |
jurisdiction based on MDI’s failure to Obtain leave of the appointing court
before filing an action against t'he' Receiver. MDl appeale the judgment of

- dismissal. Jurisdiction is conferred on this Court under 28 U.S.C. '§- 1291.
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The United States District _Court for ‘the Northern District had

jurisdiction over MDI’s Apblication for Leave to Sue the Receiver in State
| Cdurt. 'MDI did not inciude CDCR 1n its request or h_;cwe any pendihg éction :
- against CDCR. As Such, the Northern Dilstﬁct aid not have jurisdiction over
MDI’S claims againsf CDCR. Jurisdiction is -conferréd on this Court uhder 28
U.S.C. § 1291 to review the Northern District_’s ordef as té the R‘ecéi-ver,'buvt
not as'to CDCR. o |

| | STATEMENT OF THE ISSUES‘

_ Vl. Thé Northern Distri;:t, tﬁe cdurt_ that appoin;ced thé Receive_r, ordered
CDCR to follow the Rec.eiver’s orders. After the Receiver ordered CDCR not -
to pay MDI for services proVidéd, MDI filed suit againsf the Receiver and |
| CDCR. MDI’S allegations agaihst CDCR stem from its ‘cofnpliénce With .the. |
Receiver’s order .an‘d not from an}; independent actiqn by CDC‘R.. ‘MDI failed
 to get leave from the appointing court before filing its suit. Did the Eastern
"Distri‘\ct’ pfo_perly dismiss IMD:_I.’S élaims- against CDCR along with its .clai;hs : a

égaiﬁst the Receiver? |
2. After MDI_’s Eastern District acﬁon against the Receiver and CDCR
was di.smi'ssed, MDI filed én application seeking leave to sue the Receiver.

 MDP’s 'applicat'ion did not seek leave to sue CDCR, The Northern District
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- denied the application because the Receiver is erititled to immunity for his
order related to MDL. Did the Northern District err By refusing to issue an
-advisory opinion as to a potential affirmative defense by CDCR Wﬂeré MDI’S
“application did not seek leave as to CDCR and MDI did not have any action
against CDCR pending in Iany court?
STANDARD OF REVIEW

‘L. Eastern District Appeal

CDCR cQﬁcurs with I\DI that this Court reviews de novo a dismissal
' based on.lack of subjec;f matter jurisdiction. Turner v. Cook, 362 F.3d 1219,

1225 (9" Cir. 2004); Goﬁza.leé V., 'Metropoliz‘an Transp. Auth 1_74"F.3d 1016,
1018 (’9th Cir. 1999). 'Furthe‘r, i£ is Wéll, settled that this reviewing Court is nof
- 1imife_d to the grounds or feas_dniﬁg relied upon by the distﬁct cdﬁrt. Rather,
the judgment of diémissal shoﬁld be afﬁrmﬁ:d on appéal if it is suStainable on
any basis fairly suppo_rted’ by the record. See Colautti v. Franklin, 439 U.S.
379,397 n.16 (1979); City odes Vegas, Nev. v. Clark Co.,,Nev., 75 5 F.2d 697
701 (9 Cir. 1985). N
II.  Northern District Appeal

| Because MDI’s apblication did not include a r'equ'e.st as to CDCR and

“there was no pending action between MDI and CDCR before any district court, |
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the issue before this Court 1s one of jurisdicﬁon. Jurisdiction is.subject toade
novo standard of review. Saldano v. 'O ‘Connell, 322 F.3d 365, 368 (5" Cir.
2003). | |
STATEMENT OF THE FACTS
L }lata v. Schwarzenegger: Establvishmentlof Federal Receivefship
In 2001, an inmate brought suit 1n the Northern Dis‘trict.challzeng'ing the
' constituti.bnal adequacy of médical care provided to CDCR -i_nin_ates with

- Seriogs Iﬁedi;:al needs. See Pla;‘a 'et_val. V. Schwarzeﬁegger et al.; VNO. CO1-
1351, 2005 WL 2932253, at *1 (N.D. Cal. Oct. 3, 2005). In 2005; the Hon.
Thelfon E: Henderson established a reéeivership “to take control of Ith'e delivery -
c}f medical services to'.CalifOrnia state prispners.” (2 ER 101.)

On February 14, 20(56; the cOurf appointed Robert Sillen as the‘Receiver,
" léfféctive' April 17, 2006, and chargéd him with Bringi'ng, CDCR;S m¢dical cafe
up to federal constitutional staﬁdards.l/ (2 ER‘10'2.)‘ Tﬁe court charged the |
' Re;ceiver vﬁth “the duty to control, évéréeé, supervise, and direct all | |
| administrativé,.personnel, ﬁnahcial, éccou'nting, coﬁtréctual, legal, and other

operational functions of the medi_cal delivery component of the CDCR.” (2 ER

1. OnFebruary 1,2008, the court dismissed Sillen as Receiver and replaced
him with J. Clark Kelso. They are both referred to as the Receiver herein.

5
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102.) 4So he could fulfill these duties, the court conferred on him all “powers
-tfested by law in the Secretary of the CDCR as the’y relate to the administration,
control, management operatron and ﬁnancmg of the Cahforma pI‘lSOIl medical
health care system.” (2 ER 104.) To that end the CDCR Secretary S exercise
of these powers was suspended. (Id.) CDCR, its officers, employees and
. 'agents were ordered to follow the Receiver.’s orders or risk being subject. to
contempt. (2 ER 108.)
| The court conferred Judrclal 1mmun1ty upon the Recelver prov1d1ng that .
“the Receiver and his staff shall have the status of officers and agents of this
: Court and as such shall be vested with the same 1mmun1tres as vest Wlth this
| Court.”, (2 ER lQ6.)
* On March 30, 2006, the court order-ed.CDCR to hire contract arialjzsts,’
- make emergency payment of “current, outstahding, valid and CDCR-approved
medica_l invoices (even in the absence of a separate written :contract) Within .60 '
days” and devélop new processes for medical contract management. (2 ER .
164, 9B.1.) The court also walved the requrrement that CDCR compet1t1vely

bid medlcal services contracts. (2 ER 166 T74.)
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II. MDDI’s Contract Negotiations And Performance Without An
Executed Contract. '

By March 2006, before the April 17 effective date of the Receiver’s
apporntrnent MDI began negotiating with CDCR to prov1de phys101an and
hosp1ta1 serv1ces to inmates at two CDCR institutions. (2 ER 127, 921.)
'CDCR initiated the contract processby cornpletin"g preliminary contract request
docurnents, a copy of which were forwarded_ to MDI. (Id_.) MDI began
. providing services in Septemher 2006 vt/ithout‘ 'Waiting for an approved |
executed contract “to filter through the many hurdles of the state bureaucracy.”
(2ER 128,925) |

CDCR contract-processing staff began questioning whether MDI’S scope
of vrork Vlolated Cahforma S prohlbltlon on the corporate practlce of medlclne |

(2 ER130, ﬂ 33) In late December 2006, MDI forwarded a proposed
| -restructured agreement to address the corporate-pract1ce-of—rned101ne concerns.
| (2 ER130,935.) A contract with the restructured agreement was never
executed hav1ng been 1ntercepted by the Recelver s Chief of Staff by J anuary
' 2007. (2 ER 130, 936.)

The Receiver, concerned b}lf the prospect that MDI’s services may
constitute the illegal corporate practice of vmedicine, “suspended the process of
finalizing the restructured agreement and unilaterally stopped payments on al_ll

-7
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invoices submltted by MDI » (2ER 130, 9 37. ) Nonetheless MDI continued
to provide services while attempting to meet with the Recelver to convince him
to reverse his decision te Withhold payments. (2 ER 130-1_31, w 39-40,42.) |
On April 7,2007, the Receiver ended all contact with MDI. (2 ER 132, 15 1.)
| 'STATEMENT OF THE CAS_E
L | State Superior Court |
MDI filed a complamt against CDCR and the Receiver (1n hlS individual
and ofﬁ01a1 capac:1ty) in Sacramento County Supenor Court. (2 ER 121 ) The |
Recelver under 28 U.S.C. §§ 1442(a)(1) and (a)(3) removed the matter to
federal court in the Eastern District of California. (2ER 117 - 118.)
i:I. ~ United States Federa_i Court,..Ezllste‘r.n Distri/ct:
The Receiver: and CDCR:ﬁled motions to dismiss asserting immunity and
lack of suhj ect matter jurisdiction. (2 ER 94, 96.) Ci_ting lack of subject matter
| jurisdiction because MDI failed to obtain leave from the appointing court (the
Northern Di'striet) before pﬁrshing litigation égainst the.Receiver, the Easfern
| District granted the motions to dismiss andkentered judgment against MDI. (1
ER 12-24.) | | |
On March 14,2008, MDI filed a Notiee of Appeal. (2 ER 87.) MDI filed

a declaration from counsel and a stipulation from the parties along with a
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Motion to Stay ‘;he Appeal so MDI could file a motion in thei‘No'rthem .District
A requesﬁng leave to sﬁe the Recei\}er and CDCR. (Docket Nos. 4,5.)
III.  United States Federal Courf, Northern Disttict. |

Oﬁ May 15, 2008, MDI filed an application that only sought leave fo .
pursue its litigation against the Recetver iﬁ state court. (2 ER 36 - 49.)
Asserting immunity with regard to actions taken in-fuﬁherance Qf his jﬁdiciglljf
conferred duties ahd MDI’s failuré to otherwise state a claim upon which relief
~ could be granted, the Receiver opposed MDI’s application for leave. (1 ER 5;
SER, 106-126.) A_lthough,unsolicited by the court, CDCR filed d similar
opposition with the additionai argument that it foo was immune from suit
because MDI’s claims against CDCR are premiééd entifely on CDCR
complying with ’_ﬁhe Receiver’s order to stop MDI’s paynients. (fd.j On June
| 24, .2()-l()8, the Northérn District denied MDTI’s request for permission to sue the
'. Receiver, finding that MDI could not; estéblish a prima fécie case b¢causc the
| RéceiVer was en_titled to immunity from suit arising from th¢ Receiveffs |
déciéion to stop payrhents to MDL. (1 ER 1-11.)

On July 3,2008, MDI filed a motion for c_lariﬁcétion ;cls to whether the
couft’s June 24 ordet intended to decide whether the Receiver’s 'ﬁnmunity

extended to the CDCR. (2 ER 29-35.) On July 31, 2008, the court clarified that
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the order did not decide the issue for two reasons: (1) MDI’s qppliéatidn did not
include a request for leave to sue CDCR in state court; and (2) a deéision on that
issue would be an uncénétitutional advisory opinion because MDi did not ilave :
any pending action with CDCR in any court. (1 ER 1"— 4.) On August '14’ 2008; |
* MDI filed a Notice of Appeal. (2 ER 25.) ' | |

" SUMMARY OF ARGUMENT
The Eastern District properly dismissed the complaint for laék of subject
/ vma.lttér jﬁriédiction bec_:auSé MDI”s‘faﬂed to obtain leave of the appointing court
before,bringi_ng an action a_g'ainst a federal court receiver. Citing judicial |
: _ecb.no'niy, the district éourt prpperly granted C.DCR’S' motion t;)' dismiss because
MDI’s allégations againét.»CDCR stem entirely from its C'omi)liahce with th'e.
Recei‘vgr’-s' order to stop payment. ‘The Eastern District correctly dismissed
.MDI’s premature complaint, and this Court should affirm that decision.

Th¢ North‘ern'District did .not err by failing to rule on issues rel‘atéd to
clairhs agains_t CDCR. Bécause IMDI‘did not seek leéve to sue CDCR and did
not have a pending action with CDCR, such a ruling would have bgen an
advisofy opinion. This Court should not exeréise its discretion here to rule on
'én issue in the first instance on appeal. Therefore, this Court should dis‘mis's

© MDPs appeal for lack of jurisdiction.

10
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" ARGUMENT
L

THE EASTERN DISTRICT APPROPRIATELY GRANTED

CDCR’S MOTION TO DISMISS BECAUSE MDI’S |

ALLEGATIONS AGAINST CDCR STEM ENTIRELY FROM

ITS COMPLIANCE WITH THE RECEIVER’S ORDER TO
- STOP PAYN[ENTS TO MDI.
In the underlying action, MDI sought to recover damages from thé
- Receiver and CDCR for the Receiver’s order that CDCR not pay MDI. (2 ER
121 '-158.) The Receiver and CDCR filed motioné to dismiss in which they
assér’ted immunity as a defense and raised the court’s lack of subject matter
jurisdiction. (1 FR 13 -25.) The Eastern District correctly found that the - ’
Northern District, as the court .that appointed the R_ecéiver, shqﬁld have the
| ‘opportunity to evaluate the questions of liability and immiinity within the
context of the goals of the receivership. (1 ER 22.)
A.  The Eastern District Lacked Subject Matter J ilrisdiction Because

. MDI Failed to Obtam Leave of the Appointing Court To Sue the
Recelver o
It is undisputed that MDI failed to seek leave from the Northern District,

the appointing court, before filing its action against the Receiver. The Receiver

~ in his Answering Brief has thoroughly argued the reésons why MDI’s failure to

obtain leave from the appointing court deprived the Eastern District of subject

11
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matter jurisdiction. In the interest of judiciél 'eco_nomy, CDCR will not re-argue
the reasons that the Eastern District lacked subject matter jurisdiction and |
hereby J oins the Receiver’s argument on this point to the extent that it is
: neéessary_tb evaluate the conectﬁéss of the judgment dismissing MDI’s
complaint. |
B. _ DiSmissal of MDI’s Complaint st Warranted Where Allegations
Against CDCR Were Based Solely on the Receiver’s Action and MDI
Failed to thain Leave of th‘e Appointing _Court to Assert Its Claims.
i _..It is unclear Wheth¢r MDI speéjﬁcally chall“enges‘ the Eastern District’s
~ dismissal of MDI’S complaint as to CDCR. To ;the ef(tent that it does, CDCR
- | asserts that tiae Eastern District was correct to disnﬂés.thé bbmpléint for lack of
subject matter jurisdiction because of' MDI’S failure to obtain Ieave df thé o
app_c')inting court before bringing its action against th¢ Receiver and CDCR.
MDI does not seek liability against CDCR on the bas_ié of any
indepehdent action by CDCR.. All of MDI’s claims against CDCR are based on
the same.singular action, CDCR’s éomplianée with the Receiver’s order hot to |
proce'ss't‘he MDI contract and not to péy MDI. (2 ER 130, 99 36-37.) CDCR,
howevef, did 'not‘ hav'e discretion to ignore the Receiver’s ofdefs. |
As thé Eastern bistrict éo_rréc_tly noted, the éppointing court suspended

CDCR’s authority over “the administration, control, managemént, operation,

12



Case: 08-15759  03/09/2009 Page: 20 of 33 DktEntry: 6838747

and financing of the California prison medical health care system” for the
duraﬁOn of the receivership. (1 ER 22-23.) The appoih_ting court transfefred
thét authorify to the Receiver to assist him in his official duties. (Id.) In fact,
MDI conéedes that projects, like the one for which MDI W;;ls providing services,
| are exclusivelyv:‘.‘under the control of Mr. Sillen.” (2 ER 131, 941.)

Fﬁrthermore, the appéint_ing court ordered all agents and employees of
CDCR to “fully c;'(')operate"with thé Receiver iﬁ the'discharge of his duties,”
providing thaf anyéne who “thwarts or délays the Recéiver’é perfoi'mance of his
duties . . . shall be subj ect‘to contempfproceedihgs.”. (2ER 108, 9 A.) Simply
put, CDCR could not refuse to follow the Receiver’s 6rdel;s regarding MDI
without being held in coﬁfempt of court. | |

| Thefefore, the same légal and publié iﬁterest concerns that Aictéte that the_: g |
appointing court be affordcd the dpportunity to evaluate fhé allegations against
thé Recetver and the potential impact on thé feceivership must ﬁeéessarily apply
. ‘tO CDCR as well. There simply is no basis for drawing a distinction between
the defeﬁdants in this ’regard. As the Eastern District correctly and suécincﬂy '

- stated “due to the signiﬁcant o_i{erlap in plaintiff’s alleg’atibns, the interests of
judicial economy also éﬁppqrt the 'accO%rlpanying dismissal of plaintiff’s causes

of action with respect to CDCR.” (1 ER 23.)

13
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For these reasons, this Court should affirm the Eastern District’s

dismissal of the complaint for lack of subject matter jurisdiction because of

'MDT’s failure to obtain leave of the appointing court before bringing its action

against the Receiver and CDCR.
L
- THE NORTHERN DISTRICT CORRECTLY REFUSED TO
- PROVIDE AN ADVISORY OPINION ASTO CDCR
IMMUNITY '

A.  The Northern District Did Not Err by Failing to Rule on Issues ‘
MDI Did Not Raise In Its Application for Leave.

Although the Eastern District noted the “significant overlap” of
allegations against the CDCR with those against the Receiver MDI ﬁled an

apphcatlon W1th the Northern District which only asked the court to grant leave

to sue the Receiver in state court.? (2 ER 36 -49; 1 ER 5-11.) In fact the

Northern District noted that this was “the only issue [MDI] presented for

resolution.” (1 ER 4 ) Not surpnsmgly, the Northern District only addressed

2. To the extent that MDI may now assert that it did not need leave as to
CDCR, this is a new position that is contrary to the Eastern District’s order and to
MDI’s own position in documents it previously filed with this Court. In the
documents that MDI filed requesting a stay of its appeal from the Eastern
District’s judgment, MDI states throughout that the stay is requested so that MDI

- could request leave from the Northern District to pursue any c1a1ms against the

Receiver and CDCR.
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the question posed to it in MDI’s application — Whether the Court should grant
MDI leave to sue the Receiver. (/d.) - |
Although MDI’s application did not seek leave to pursne any claims
against CDCR, MDI argues that the issue of CDCR’c immunity was before the
Northern District because CDCR and MDI “sought clarification on the effect of |
the receivership on the lCDCR’s immnn.it'y:.” (Appellant’s Opening Br., 50.)
However, tne Northern District prcperly disregarded these arguments Because
the issue was not included in M.DI’s.application, the operative pleading be_fcre
. the court?/ ‘MDI’s subsequent Motion for ClaﬁﬁCaﬁon “scught guidénce as to
whether the Court intended the fune 24, 2008 order ‘to rule on the CDCR’s
, imrnunity from suit aS Weli ac tne :RecciVer’s.” (1 ER 1) Thus, MDI
pﬁrportedly sought gui_dance.on a‘point it had not inclu_ded in its original |
npplication; in response, .t‘he Northern District .correctly nOtcd that, “MDI did
noﬁ seek leave of thic Court tc'sue the CDCR 1in state court.” (Id.) MDI’s . -
request for clarification did not‘change ‘the scope of MDI’s 'orig.inal application.
Thc Northern District, therefore, did not err by rcfnsing to address issues tnat
MDI did not raise in its application :for leave. Accordingly, the Nortﬁefn

District’s order should be affirmed on this basis alone.

‘3. CDCR raised the issue of its immunity in its Opposition to MDI’s
Application. MDI addressed this issue in its Reply to CDCR’s Opposition.
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B.  The Northern District Was Not Required to ProVide an Advisory
- Opinion Because There Was No Pending Actlon Between MDI and
CDCR.. A
'_The Northern District also declined to rule on MDI’s clariﬁcation request
as to CDCR because “[s]uch a decision Would be a'drrisory only and therefore,
unconstitutional.” (1 ER 2.) The Northern District explained that a ruling as to
'CDCR’s immunity Would be an advisory opinion because there ‘\.Nas “no-
pending eaee between MDI and CDCR 1n this 'Court nor any other court'atvthis ,
time, and MDI essentrally seeks an order de01d1ng whether an 1rnrnun1ty ,
| defense if raised by the CDCR in an as yet unﬁled lawsult Would succeed.” (l‘
| ER 1-2.) MDI’s only operative pleading before the Northen District was its |
application eeeking leaye to sue the Receiver. CDCR \ivas not a party to that
proceeding or to any other pending proceeding With MDI | |
It is a)riornatic that generally a‘party must have filed a corriplaint—'evena
complaint for deelaratory judgment-~in federal eourt before it rnay request relief -
from the court. Only after a party has fulﬁlled that crucial first step can the
o inquiry turn to the jurisdiction of the federal court over the matter 'MDI failed
to satisfy the initial procedural requirernent necessary for_ a ruling hy the |

Northern District.
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- The Northem District did nbt err in reﬁising to address the issue of
CDCR’S immunity simply bec'au‘sev MDI had previou;ly filed an action against
CDCR and the'Recéiyer. That complaint had been dismissed and was ho longef
pending. Nor can the Northern District be faulted for not addressing the issue
simply because MDI intended to file a new complaint égainét CDCR in gtate
court. The Northern District refused to provide MDI aﬁ adyisory opinion,
noting: |

As the Supreme Court has expléined, a federél court

may not adjudicate an action for declaratory relief

where one party “attempts to gain a litigation

advantage by obtaining an advanced ruling on an

affirmative defense.” Calderon v. Ashmus, 523 U.S.

740 747.
MDI’s request for a ruling aboﬁt CDCR’S immunity »WélS simpiy a request for _én. |
adyanced ruling oﬁ an affirmative de‘fense i-il anticipation of its future state coﬁrt
~ action. (2_.ER 33; 1ER 2.) Thé Northern District did not err by refusing to .
issue an advisory opinion. | | |

MDI argues that the Nortﬁem District' shouid haye ruled oh the issue

anyway because “both MDI and CDCR sought clarlﬁcatlon ”? (AOB 50.) MDI
misses the point. The federal court has no power to “render opinions merely
advisofy'or .. . to set precedent for future litigation.” Waialua Agricultural Co.

v. Manejo, 178 F.2d 603, 613 (9" Cir. 1949). There was no pending action
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between MDI and CDCR before the Northei*n District or any court. MDI
requested the ruling by the Northern District, for the very purpose of using it in
future litigation.. B | v

Even ’if’ MDI had satisﬁed procedural requirements for a ruling, the
Northern District étill lacked authority to issue a rﬁling where doing so Would
not resolye or forgo litigation entirely. “The Supreme Court has explicitly he‘id
that Article III does not pérmit the courts to resolve iséﬁes_ when it is -nét cléar
that the resolution of the qucstion will résOlve a concrete cohtroversylbe‘tween :
interested parﬁes."’ Coﬁ”maﬁ v. Breeze, 323 U.S. 316, 322-24 (1945). Assuming
' argﬁendo thvat the di;trict court had issued a ruling that CD_CR is not entitléd to
imﬁunity, it “Would‘not'resolve the entire case or.controversy” bec‘ausé CDCR
coﬁld still pursue thé action and CDCR would qertainly'assert other defenses.
See Calderon v. Ashmus, 523 U.S. 740, 747(1998).' Therefore, the Northern
Disfrict did not err by refusing to pi’ovide an advisory opinion as to CDCR
iminunity. | | | |
C. Exercise: of This Court’s Discretion to Rule on an Issue In the First

Instance Is Not Merited Under These Facts Where MDI Has Ignored

- Procedural Requirements and Jurisdictional Limitations of the .
Court. ’ ‘
MDI appeals t_he Northern Di.strict’s ordér and aské this Court to

* determine de novo whether CDCR is entitled to assert immunity as a defense to
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claims by MDL (AOB, 49-51.) However, the only ruling by the Northern
Di‘stfict that relatés to CDCR specifically declined to rule on the merits of the
immunity issue. As such, there is no order that -.addressed--.le;t alone resolved--
MDTI’s claims against CDCR.

Federal courts are courts of limitéd jﬁris‘dicti‘oﬁ. This Court has appellate
jurisdiction to review the final decision or _ﬁnal. order if it expresses thé district
cqurt’s final diSposition of either a collateral issue or all issues as to all parties
in the proceedings below (fhe “ﬁnél judgment rule”).. 28 US.C.§ 12.91 ;'

Chacon v. Babcock, 640 F.2d 221? 222 (9% Cir. 1981). The Ndﬁhem Distript
order appealéd by MDI is only a final decision as to MD»I' and the Receiver. The_
order do»es not res.ollvle all claimé or .issues:between MDI énd CDCR. Regarding
MDI’s appéal as it relates to _CDCR, the Northem" District’s order does not
satisfy the final judgment fulé or confer appellate jurisdiétion under 28 U.S..C., § |
1291, | | |

- Assuming afguendo that appellafe jﬁrisd_iction co_uld be establ‘ished, MDI
Idoés not ask this court to reﬁiew whether the'Nofthern Distriéf'had jurisdiction
. torule on CDCR’s immﬁnity and, if éo, remand with instructions to decide the |
issue. Inétéad, MDI asks this Court to de@ide the issue of immunity hére in the-

~ first instance. (AOB, 51-56.) This Court should rejéct MDI’s attempt to .
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circumvent the district court and undermine the standards for appellate review.
Notwithstanding the fact that MDI did not include CDCR in its
application, haci not. intervened in tlie Plata aetion, and iiid not file an actionin
the No.rthern District, MDI argues that the Northern District had jurisdiction
over the' issue of CDCR’S immuriity beoause “CDCR’s Immunity . . . directly
arises out of the court’s Article III equitable jii_risdictiori to create the
: receivership.” ,CAOB, 49.) MDI ﬁirtlier asserts that this Court should therefore
usurp the role of the district court and iesue a ruling on its behalf. In support,
MDI cites two cases by thié Court that reviewed rulings of the district court on -
Jegal questions. (AOB 49 -50.) See Alaska Right to Life PoZitic,qZ'Acrion "
F eldrﬁan 504 F.3d 840 (9™ vCir...2007); Sayles Hydro Assoc. v. Maughan 985
F;2d 451 (9™ Cir. 1993). Unlike MDI, Vplaintiffs in both actions had filed suits
in the di'st/rict;court seeking .deelaratory and injimctive relief against defendants
 that were parties to the appeal.¥ The district court in each of those actions
issued orders granting or denying motions for .summary jiidgrhent ﬁled by the

parties. Neither of those cited cases stands for the proposition that a.district

4. In Alaska Right to Life, the plaintiffs sought declaratory and injunctive
relief regarding the Alaska Code of Judicial Conduct and its enforcement. In
Sayles Hydro Assoc. v. Maughan 985 F.2d 451 (9 Cir. 1993), the plaintiffs
sought declaratory and injunctive relief prohibiting a state agency from requiring
‘a permit for operation of a project for which the federal licensing agency had
already issued plaintiffs a license. '
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court éan or must issue an advisory opinion on a legal issue where no action is
currently pending between the parties.? Nof do the cases support MDI’s novel
theory thﬁt the appellate court must decide in the first instance an issue raised
(but not decided) in an order that laéks_ finality. What MDI advocatés is novt.de'

‘ ﬁovo reviev&, but rgther the exercise of originall juﬁsdictioh by the appelléte
c_:oﬁrt in an action where MDI has actively avoided litigating the merits. in the
fedc‘eral‘ court and has expreésed an intent to use the court’s ruling in its

: continued lifigatioh against CDCR. This would rewafd parties that find it
| sfrategically advantageo.us to ignore pr_ocedural requirements for intervention or

to avoid filing an action with fhc district court and that puirsue piecemeal |
litigation. | |

If this Court were to detérr_nin_é "ch.at the Northern bisfrict was incorrect in _
ifs assessment that it laéked juri.sdic'ﬁon' over a dispute between MDI and

| CDCR, the matter should Be remanded to the Northern District with instructions
for it to i'ssue é ruling. If the Northern District issues a ruling that qualiﬁés é's' a
final order a'nd. MDI is dissatisﬂed; it may then appeal the order and seek de

novo review of the order by this _Coui't.

5. MDImakes repeated references to a state court action against CDCR that -

it filed affer the Northern District’s ruling. That fact does nothing to cure the .
- jurisdictional defects in MDI’s appeal. ‘
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CONCLUSION

For all of the foregoing reasons, this Court should affirm the judgment of

the Eastern Disfric’; and dismiss for lack of jurisdiction MDI’s appeal of the

order of the Northern District with regard to CDCR. If the Court reverses the

order of the Northern District, this Court should remand to that court to issue a

ruling as to whether CDCR 1is entitled to immunity under these very narrow

| facts.
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