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Prison Overcrowding State of Emergeﬁcy Proclamation

PROCLAMATION
hy the
Governor of the State of Cafifomia

WHEREAS, the California Department of Corrections and Rehabilitation (COCR) Is required by
California law fo house inmates committed to state prison; and

WHEREAS, various trends and factors, including population increases, parole policies,
sentancing laws, and recidivism rates have created circumstances In which the CDCR is now required
to house a record number of inmates In the CDCR prison system, making the COCR prison system the
largest slate correctional systam In the United States, with a total inmate population currently at an afi-
time high of more than 170,000 inmates; and

WHEREAS, due to the record number of Inmates currently housed in prison in Califomia, all 33
CDCR prisons are now at or above maximum operatlonal capacity, and 29 of the prisons are so
ovarcrowded that the CDCR is required to house more than 16,000 inmates in condifions that pose
substantial safety risks, namely, prison areas never deslgned or intended for Inmate housing, Including,
but not limited to, comman areas such as priscn gymnasiums, dayrooms, and program rooms, with
approximately 1,600 inmates sleeping In triple-bunks; and

WHEREAS, the current severe overcrowding in 28 CDCR prisons has caused substantial risk to
the health and safety of the men and women who work Inside these prisons and the Inmates housed In
them, because:

With g0 many inmates housed in large commeon areas, there is an increased, substantial risk of
violence, and greater difficulty controlling large Inmate populations.

. Wilh larga numbers of inmates housed fogether in triple-bunks, there Is an Increased, substantial
risk for transmission of Infectious llinesses.

The triple-bunks and tight quarters create line-of-sight problems for correctional officers by
blocking views, crealing an increased, substantial security risk. ’

WHEREAS, the current severe overcrowding in these 29 prisons has also overwhelmed the
electrical systems and/or wastewater/sewer systems, because those systems are now often requlred to
aperate at or above the maximum intended capacity, resulting in an increased, substanilal risk to the
health and safety of CDCR staff, inmates, and the public, because:

Ovarloading the prigon electrical systems has resulted in power failures and blackouts within the '
prisons, crealing increased security threats. It has also damaged fuses and transformers.

http://gov.ca.gov/proclamation/4278/ _ 6/18/2008
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Overlosding the prison sewage and waslewater systems has resulied in the discharge of waste
beyond treatmant capacity, resulting In thougands of gallons of sewaga spllls and environmental
contamination.

And whan the prisons "overdischarge” waste, bacteria can contaminate the drinking water
supply, putting the public's heaith at an Increased, substantial risk. .

WHEREAS, ovarloading the prison sewage and water systems has resulled in Increased,
substantial risk of damage to state and privately owned property and has resuited in muitiple fines,
penelties-and/ar notlces of violations to tha CDCR related to wastewater/sewer system overlpading such
as groundwater contamination and environmental pollution; and

WHEREAS, overcrowding causes harm to people and property, leads to Inmate unrest and
misconduct, reduces or eliminates programs, and Increases recldivism ag shown wilhin this state and in
others; and

WHEREAS, in addition to all of the above, in therzs prisons with severa overcrowding, the
following circumstances exisl:

Avenal State Prison has an operational housing capacity of 5,768 inmates, but it currently
houses 7,422 inmates, with 1,654 inmates housed In areas deslgned for other purposes. At tha same
fime, In the last year, there ware 64 incldents of assault/battery by inmates — 31 of them against COCR
slaff — along with 15 riois/melees, and 27 weapon confiscations.

The California Correctional Center has an opérational housing capacity of 5,724 inmates, but it
currently houses 8,174 Inmatas, with 450 Inmates housed In areas designed for other purposes. Atthe
same time, In the last year, there were 128 Incidents of assault/battery by inmates — 16 of them against
CDCR staff — along with 34 riots/melees, and 21 weapon confiscations.

The Callfornia Correctional Institution has an operational housing capacty of 4,831, but it
currently houses 5,702 Inmates, with 771 inmates housed in areas designed for other purposes. At the
sama time, n the last year, there were 125 incidents of assault/battery by Inmates — 79 of them against
CDCR staff — along with 5 riols/melees, and 57 weapon confiscations. ’

Centinala State Prison has an cperational housing capacity of 4,388, but it currently houses
4,556 Inmales, with 688 Inmates housed in areas designed for cther purposes. At the same time, in the
last year, there wera 141 incidents of assault/battery by Inmates — 30 of them against COCR staff —
along with 10 fots/malees, and 157 weapon conliscations.

“The California Institution for Men has an operational housing capaclly of 5,372, bul it currently
houses 6,816 inmates, with 1,243 Inmaltes housed In areas deslgned for other purposes. At the same
time, In the last year, there were 170 Incidents of assault/battery by inmates — 57 of them against
CDCR staff — along with 21 riots/melees, and 47 weapon confiscatione.

The California Institution for Wemen has an operational housing capacity of 2,228, but it
currantly houses 2,624 inmates, with 396 inmates housed in areas designed for other purposes. Atthe
same time, In the last year, there were 65 Incidents of assault/battery by inmates — 26 of them against
CDCR slaff — and 6 weapon confiscations.

The California Men's Colony has an operational housing capacily of 8,294, but il curently
houses 6,574 Inmaltes, with 280 inmates housad in areas designed for other purposes. At the same
time, in the last year, there were 151 incldents of assault/battery by inmates — 33 of them agalnst
CDCR slaff — along with 11 rlots/melees, and 20 weapon confiscations.

The California State Prison at Corcoran has an oparaticnal housing capacity of 4,954, but it
_ currently houses 5,317 inmates, with 363 Inmates housed in areas deslgned for other purposas. At the
same time, In the |ast year, there were 147 Incidents of assault/battery by Inmates — 88 of tham against
CDCR staff — along with & riols/melees, and 111 weapon confiscations.

http://gov.ca.gov/proclamation/4278/ : ' 6/18/2008
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The California Rehabilltation Center has an operational housing capacity of 4,660, but it currently
houses 4,856 Inmates, with 188 Inmates housed In areas designed for other purposes, At the same
tima, In the last year, there were 65 incidents of assault/battery by Inmates - 28 of them against CDCR
staff — 8 riots/melees, and 34 weapon confiscations.

The Correctional Training Facility hes an operational housing capacity of 8,157, but it currently
houses 7,027 inmates, with 870 inmates housed in areas designed for other purposes. At the same
time, In the last year, there were 85 Incidents of assault/battery by inmaies — 26 of them against COCR
staff - along with 9 riotsimeleas, and 27 weapon confiscations.

Chuckawalla Valley State Prison has an operational housing capacity of 3,443, but it currently
houses 4,202 inmates, with 8492 inmates housed in areas designed for other purposes. At the same
time, in the last year, thara were 50 incldents of assault/battery by Inmates — 11 of them against COCR
staff — along with 5 riots/melees, and 21 weapon configcations.

Dauel Vocational Institution has an operational housing capacity of 3,115, but it currently houses
3,911 Inmates, with 798 Inmates housed in areas designed for other purposes. At the same time, in the
last year, thera were 114 Incldents of assault/battery by inmates - 54 of them agalnst CDCR staff —
along with 7 riots/melees, and 37 weapon confiscations. )

High Desert State Prison has an operational housing capacity of 4,348, but it currently houses
4,706 inmates, with 360 inmates housed In areas designed for othar purposes. At the same time, in the
last year, there were 351 Ingldents of assault/battery by inmates — 44 of them agalnst CDCR staff —
along with 8 riots/meless, and 289 weapon confiscations.

Ironwood State Prison has an operational housing capacily of 4,185, but it currently houses
4,665 inmates, with 480 Inmates housed In areas designed for other purposes. At the same time, in the
last year, there were 98 Incidents of assault/battery by inmates — 19 of them against CDCR staff —
alang with 14 riots/melees, and 52 weapon confiscations.

Kern Valley State Prison has an operational housing capacity of 4,686, bul It currently houses
4,688 inmates, with 120 inmates housed in areas designad for other purposes. At the same time, in the
last year, there were 148 incidents of assault/battery by inmates — 60 of them against CDCR staff —
along with 10 riots/melees, and 48 weapon confiscations.

TheCalifornla State Prison at Los Angeles has an operational housing capacity of 4,230, but it
currently houses 4,698 inmates, with 468 inmates housed in areas deslgned for other purposes. At the
same time, in the last year, there were 211 incidents of assault/battery by Inmates — 123 of them
against CDCR staff — along with 4 rlots/melees, and 101 weapon confiscations.

Mule Creek State Prison has an operational housing capacity of 3,197, but it currently houses
3,929 inmates, with 732 inmates housed [n areas designed for other purposes. At the same time, in the
tast year, there were 65 Incidents of assauit/battery by Inmates — 35 of them against COCR staff —
along with 1 rictmelae, and 28 weapon confiscations.

North Kern State Prison has an operational housing capacity of 5,188, but it currently houses
6,365 inmates, with 176 Inmates housed in areas designad for other purposes. At the same time, in the
last year, there ware 136 incldents of assault/batiery by inmates — 43 of them against COCR staff —
along with 16 riots/melaes, and 70 weapon confiscations.

. Pelican Bay State Prison has an operationa! housing capacily of 3,444, but it currently houses
3,804 Inmates, with 180 inmates housed in areas designed for other purposes. At the same lime, in the
last year, there were 256 Incidents of assault/battery by Inmates — 88 of them agalnst CDCR staff —
along with 9 riots/melees, and 106 weapon confiscations.

Pleasent Velley State Prison has an operational housing capacity of 4,368, but It currently
houses 5,112 inmates, with 744 inmates housed in areas designed for other purposes. At the same
time, in the last'year, there were 205 incldents of assault/battery by inmatas — 69 of them agalnst
CDCR staff — along with 12 riots/melees, and 25 weapon confiscations.

The Richard J. Donovan Comactional Faciity has an operational housing capacily of 4,120, but it
currently houses 4,720 inmates, with 600 inmates housed in areas designed for other purposes. At the

hitp://gov.ca.gov/proclamation/4278/ , 6/18/2008



FTIsOI VEILIOWULLE o lall Ul LR ERllly Dlvdallidiiial = Dideldillghliiil by AV VRV DAL e 2 0w T VR T

Case 3:01-cv-01351-TEH Document 1251-2  Filed 06/19/2008 Page 5 of 46

same time, In the last year, there were 244 incidents of assaultlbattéry by inmates — 118 of them
against CDCR staff — along with 11 ricfs/melees, and 96 weapon confiscations.

The Californla State Prison at Sacramento has an operational housing capacily of 2,873, butit
currently houses 3,213 inmates, with 240 inmates housed In areas designed for other purposes. At the
same fime, in the last year, there ware 2684 Incidents of assault/battery by Inmates — 159 of them
against CDCR staff — atong with & rlots/melees, and 118 weapon confiscatlons.

The Callfornia Substance Abuse Treatment Facllity and State Prison at Corcoran has an
operational housing capaclty.of 6,380, but It currenfly houses 7,583 Inmates, with 1,233 Inmates housed
in areas designed for other purposes, Al the same time, In the last year, there were 120 incldants of
aseault/battery by inmates — 53 of them against COCR staff — along with 20 riots/melees, and 124
weapon confiscations. -

The Siarra Conservation Center has an operational housing capacity of 5,657, but it currently
houges 6,107 Inmates, with 450 Inmates housed In areas designed for other purposes. At the same
time, in the last year, there were 61 Incldents of assault/battery by inmates — 18 of them against CDCR
statf — along with 19 riots/melees, and 50 weapon confiscations.

‘The California State Priscn at Solano has an cperational housing capacity of 5,070, but it
currently houses 5,858 Inmates, with 788 inmates housed In areas designed for other purposes. At the
same time, In the last year, there were 80 incldents of assault/battery by inmates — 26 of them against
CDCR staff — along with 4 rists/melees, and 114 weapon conflscations,

San Quentin State Prison has an operational housing capacily of 4,833, but it currently houses
5,183 Inmates, with 287 Inmates housad in areas designed for othar purposes. At the same time, in the
last year, thera wara 262 Incldents of assault/battery by inmates — 123 of them against CDCR staff —
along with 15 ricle/meless, and 118 weapon confiscations. :

Salinas Valley State Prison has an operational housing capaclty of 4,200, but it currently houses
4,880 Inmates, with 480 Inmates housad In areas designed for other purposes. At the same time, in the
last year, there were 181 Incidents of assaultibattery by inmatas — 82 of them against CDCR staff —
along with 7 riois/melees, and 91 weapon confiscations. )

valley State Prison for Women has an aperational housing capacity of 3,902, but it currently
houses 3,968 Inmates, with 68 Inmates housed In areas designad for other purposes. At the same fime,
in the last year, thers were 126 incidents of assaultbattery by Inmates — 75 of them against CDCR staff
— and 16 weapon confiscatlons. :

Wasco State Prison has an cperational housing capacity of 6,838, but it currently houses 6,098
_ Inmales, with 280 inmates housed in areas designed for other purposes. At the same fime, In the last
year, there were 226 Incidents of assaultbattery by Inmates — 87 of them against CDCR staff —along
wilh 32 riots/melees, and 82 weapon conflscations. '

WHEREAS, some of these 20 severely overcrowded prisons may even be housing more
inmates, because the Inmate population continually fluctuates among the CDCR prisons; and

WHEREAS, In addition to the 1,671 incldents of violence perpetrated in these 28 severely
overcrowded prisons by Inmates against CDCR staff [ast year, and the 2,642 incidents of violence
perpetrated In these prisons on inmates by other Inmates in the last year, the suicide rate In these 28
prisons is approaching an average of one. per week; and

WHEREAS, the federal court in the Cofeman case found mental-health care in CDCR prisons to
be below faderal constitutional standards due In part to the fack of appropriate beds and space; and

WHEREAS, the use of common areas for inmate housing has severely jnodlﬂed or eliminated
certain inmate programs in the 28 prisons with severe overcrowding; and

WHEREAS. the sevare overcrowding has also substantially Hmlleﬂ or restricted inmate
movemenl, causing significantly reduced inmata atlendance in academic, vocational, and rehabllltation

hitp://gov.ca.gov/proclamation/4278/ | 6/18/2008
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programs; and

WHEREAS, overcrowded prisons in other stales have experienced some of the deadliest prison
riots in American history, including:

In 1971, the natlon's deadllest prison riol occurred in Attica, New York, resulting in the death of
43 people. On the day of this riot, the prison — which was built for 1600 — housed approximately 2,300
inmates.

in 1981, 2 rlot occurrad in the New Mexico State Penitentiary. More than 30 inmates were killed,
more than 100 people were Injured, and 12 officers were taken hostage, some of whom wera beaten,
sexually assaulted, and/or raped. On thé day of this riot, the prison — which was built for 800 — housed
approximately 1,136 inmates.

In 1993, a rlot occurred In Lucasvilie, Ohlo, One officer was murdered, four officers were
seriously Injured, and ning [nmates were kllled, On the day of this riot, the prison — which was bullt for
1800 — housed approximately 2,300 inmates.

WHEREAS, | belleve immediate aéllon I8 necessary to pravent death and harm caused by
California's sevare prison overcrewding; and

WHEREAS, because of the housing shortage In GDCR prisons, the CODCR has current contracts
with four Californla countias to house 2,352 additional state inmates In local adult jails, but this creates
the following overcrowding problem in the county Jails: '

According to a report by the California State Sheriffs’ Assoclatlon in June 2008, aduit jails
recenlly averaged a dally population of approximately 80,000 inmates. On a typical day, the county Jails
lacked space for more than 4,800 inmates across the state, .

Based on the same report, 20 of Califoria’s 68 counties have court-imposed population caps
resuiting from iitigation brought by or on behalf of inmates in crowded jails and another 12 countles have
self-imposed caps.

Most of Callfornia's Jall population consists of felony inmates, but when county jalls are full,
someone in custody must be released before a new inmate can be admitted.

The 2008 Sheriffs' Association report states that last year, 233,388 individvals statewlde avolded
incarceration ar were released early into local communilies because of the lack of jail space.

WHEREAS, overcrowdlng conditions are projacted to get even worse In the coming year, Lo the
point that the CDCR expacts to run out of afl common area space to house prisoners In mlg-2007, and
will be unable to receive any new inmates; and

WHEREAS, in January 2006, | proposed $6 billion in the Strategic Growth Plan to help manage
{nmate poputation at all levels of government by Increasing the number of available ocat jall beds and
providing for two new prisons and space for 83,000 prisoners to address California’s current and fulure
Incarceration needs; and

WHEREAS, the Cailfornia Legislature falled to act upon this proposal; and

WHEREAS, in March 2008, a proposal was-submitted as part of my 2008-07 budget to enable
the CDCR to contract for a total of 8,500 beds in community comectional facilities within the state; and

WHEREAS, the California Leglsiatura dented this proposal; and

http://gov.ca.gov/proclamation/4278/ 6/18/2008
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WHEREAS, on June 28, 2008, | Issuad a proclamation calling the Leglslature into special
session because | believed urgent action was needed to address this severe problem In Callfornia’s
prisons, and | wanted to give the Leglslature a further opportunity to address this crisis; and

WHEREAS, the CDCR submitted detailed proposals o the Legislature to address the Immediate
and longer-term needs of the prison system In an effort resvive the overcrowding crisis; and

WHEREAS, the Californla Legialature falled to adopt the proposals submiltaed by the CDCR, and
also falled to adopt any proposals of its own; and

WHEREAS, In response, my offica directed the CDCR to conduct a survey of certaln inmates In
Californla’s general population to determine how many might voluntarily transfer to out-of-state
carrectional facilitles; and

WHEREAS, the CDCR reports that mare than 19,000 inmates expressed interest in voluntarily
transferring to a correctional facility outside of Californla; and

WHEREAS, the overcrowding crlsis gets worse with each passing day, crealing an emergency
In the Callfornia prison system.

NOW, THEREFORE, i, ARNOLD SCHWARZENEGGER, Govarnor of the State of Callfornia, in Hght of
the aforementioned, find that conditions of extreme peril to the safety of persons and property exist In
the 29 CDCR prisons identified above, due to severe overcrowding, and that the magnitude of the
circumstances exceeds the capabillties of the services, personnel, equipment, and facliities of any
geographical area in this state. Additionally, the counties within the state are harmed by this sltuation, as
the inabiity to appropriately house inmates directly impacts local jall capacity and the early release of
falons, This crisis spans the eastern, westemn, northern, and southem parts of the stale and
compromises the public’s safety, and | find that local autherity s Inadequate to cope with the
amergency. Accordingly, under the authority of the Callfornia Emergency Services Act, set forth at Title
2, Division 1, Chapter 7 of the Callfornia Govemment Code, commancing with section 8550, { hareby
prociaim that a State of Emergency exists within the State of California’s prison system.

Pursuant to this proclamation:

1. The CDCR shall, consistent with state law and as deemed appropriate by the CDCR
Secretary for the sole purpose of immediately miligating the severe overcrowding in these 29 prisons
and the resulting impacts within California, Immediately contract for out-of-state correctional facllitles to
effectuate voluntary transfers of Callfornia prison inmates to facllities cutside of this state for
Incarceration consisting of constitutionally adequate housing, care, and. pregramming.

Il. The CDCR Secretary shall, after exhausting all possibliities for voluntary transfers of
inmates, and In compliance with the Interstate Corrections Compact and the Westem Interstate
Corrections Compact, and as he deems necessary and appropriate to mitigate this emergency,
effectuate Involuntary transfers of California prison Inmates, bassd on criterla set forth below, to
Instltutions in other states and those of the faderal govemment for Incarceration consisting of .
constitutionally adequate housing, care, and programming. In such instance, because strict compllance
with California Penal Code sections 11191 and 29811 would prevent, hinder, or delay the mitigation of
the severe overcrowding In these prisons, applicable provisions of these statutes are suspended to the
extant nacassary to enable the CDCR to transfer adult Inmates, sentenced under Califarnia law, to
institutions in other states and those of the federal govarnment without consent. This suspension is
limited to the scope and duration of this emergency.

A, The CDCR Secrelary shall prioritize for Involuntary transfer the iInmates who meet the following
criterta: .

1. Inmates who: (&) have been previously deporied by the federal government and ase criminal allens
subject to Immedliate deportation; or (b) have committed an aggravated felony as defined by federal
statute and are subject to deportation.

2. Inmates who are paroling outside of California,

3. Inmates who have limited or no famlly or supportive fies in Callfornia based on visitation records
andfor other information deemed relevant and appropriate by the CDCR Secretary.

http://gov.ca.gov/proclamation/4278/
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4. Inmates who have family or supportive ties In a transfer state.

5, Other Inmales as desmed appropriate by the CDCR Secretary.

B. No person under commitment to the Division of Juvenlle Justice may be considered for such
transfer.

Ill. The CDCR Sacretary shall, before selecting any Inmate for transfer who has Individual
medical and/or mental-health needs, consuit with the court-appointed Recalver of the CDCR medical
system and/or the court-assigned Speclal Master In the Colfeman mental-health cass, depending on the
‘healthcare needs of the Inmate, to determine whether a transfer would be appropriate.

V. The CDCR Secretary shall, before effectuating any inmate {ransfer, carefully and thoroughly
evaluate all apprapriate factors, including, but not limited to, the cost-effectiveness of any such transfer
and whether an inmate selacted for transfer has any pending appeals or hearings that may be impacted
by such transfer. "

V. The CDCR shall, as desmed appropriate by the CDCR Secretary, contract for facility space,
inmats transportation, Inmate screening, the services of quelified personnel, and/or for the supplies,
materials, equipmant, and other servicas needed to immediately miligale the severe overcrowding and
the reauling impacts within California. Because strict compliance with the provisions of ihe Govarnment
Code and the Public Contract Code applicable to state contracts would prevent, hinder, or delay the
mitlgation of the severe overcrowding In these prisons, applicable provisions of these statutes, Including,
but not limited to, advertising and compaetitive bidding requirements, are suspended to the extent
necessary to enable the COCR to enler into such confracts as expediliously as possibla, This
suspension is limited to the scope and duration of this emergancy.

{ FURTHER DIRECT that as soon as hereafter possible, this proclamation be filed In the Ofiice
of the Secretary of State and that widespread pubilclly_and nolice be given of this proclamatfon.

IN WITNESS WHEREOF | have hereunto set my hand and causad the Great
Seal of the State of California to be affixed this 4th day of October 2008.

ARNOLD SCHWARZENEGGER

Gavernor of Californla

ATTEST:

BRUCE McPHERSCN

. Secretary of State

Email the. Governer | Email Alers. | Internship. Program | Technlcal Contact |
RSS Feeds | Site Map | Privacy Policy | Gongilions.of Use

CA State Homepage
© 2008 State of California
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IN THE UNITED STATES DISTRICT COURT.

FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al., |
Plaintiffs, No. CIV $-90-0520 LKK JFM P
V8. -
ARNOLD SCHWARZENEGGER,
et al,, : _
Défendants. ORDER

/

On March 3, 2006, this court ordered defendants to file, by April 17, 2006, a plan

for the provision of acute and intermediate iripatient beds for all seriously mentally ill male and
-female inmates in thg Califdmié Department of Corrections and Rehabilitation (CDCR)
clinically determined to be in need of those levels of inpatient care, and for thé provision of
mental health crisis béds for all seriously mentally ill male and female inmates in CDCR within
24 hours of a clinical determination that they reqﬁi_re that level of care. (Order filed March 3,
2005, at 993, 5.) The court also set a hearing for April 26, 2006 on the adequaéy of the plan.

 On April 17, 2006, defendants filed a Statewide Mental Health Bed Plan, On
April 21, 2006, plaintiffs filed a seriés of objections to the plan. The matter came bn for hea_ririg
on Aprii 26 and 27, 2006, before the undersigned. Miéhael Bien, Esq., appeared as counsel fér
‘plaintiffs.- Lisa Tillman, Deputy Attorney General, appeared as counsel fbr defendants.
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7 At the start of the hearing, the court provided the parties with a series of questions
to be addressed. Thereafter, the court heard swom testimony from a number of state officials in
response to the questions. The court has carefully considered that testimony, the plan and its |
supporting documents, and plaintiffs’ objections thereto and th;zir supporting evidence.

At issue-is the access to necessary and constitutionally adequate levels of care for
the most seriously mentaily ill inmates in the CDCR, including the availabi]ity:of sufficient
numbers of acute inpatieﬁt beds, intermediate inpatient beds, and mental health crisis beds. In
their objections, plaintiffs note that the bed plan submitted to the court in April 2006 was based
on population projections that were outdated by the time the plan was ﬁ]ed. There is no displitc
that the population figures on which the April 2006 plan is based are already out of date.! Thus,
while the long range plan appears sound in principle, it may require adjustments based on the

new population data now available to defendants, The long range plan will be approved subject

‘to modification based on the new population data.

The spécial master reports, the record reflects, and defendants admit, that the plan
presented to the court in no way adequately responds to the severe Shortage of intermediate care
facility beds and mental health crisis beds that currer;tly exists in the CDCR. It is undisputed that
the shortage is leaving critically mentally ill inmates laxi_guishing in hdrriﬁc.conditions.without
access to immediately necessary mental he_alth care. In his testimony, Dr. Peter Farber-
Szekrenyi, who was appointed to the position of CDCR’s Director of Health Care Services on
Decémber 1, 2005, repeatedly referred to the shortage as a “crisis,” a-description entirely
supported by the record before this court. Dr. Férbe_r-Szekrenyi testified that at pr_eseni there is a

shortage of 75 mental health crisis beds and 125 intermediate inpatient beds. In the latter

il

! In addition, defendants do not dispute that the methodology used to project future need
for mental healith care services, developed in 2002, also needs to be updated. Douglas
McKeever, Project Director for the Mental Health Care Services Division of CDCR, testified that
defendants have entered into a contract to update the methodology.
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category, the most serious shortfall is in beds for inmates who have a Level IV security

classification.

Over the course of the hearing, and in consultation with the special master, several
options erﬁerged that are immediately available to help address both aspects of the crisis. One
requires a short discussion; all will be made an order of this count. | |

At present, there is a unit at California Men’s Colony (CMC) presently being used
.as an outpatient housing unit. Until approximately one year ago, this unit was a locked
observation unit (I.OU) and provided 36 beds to inmates in need of a mental health crisis bed
level of care. Following a state ooﬁrt decision requiring the CDCR to bring its medical treatment
centers into compliance with staie law licensing requirements,? the locked observation unit was
closed and reopened as an outpatient housing unit. The closure of the locked observafion unit,

and defendants’ failure to replace the beds lost thereby, accounts for a significant portion of the

"current shortfall in mental health crisis beds.

State licensing requirements serve an important function, and the judgments of
state courts are ordinarily, based on important concerns of comity and federalism, deferred to by
federal courts. However, “the Supreme Court has stated that otherwise valid state laws or court

orders cannot stand in the way of a federal court’s remedial scheme if the action is essential to

enforce the scheme.” Stone v. City and County of San Francisco, 968 F.2d 850, 862 (9"‘ Cir,
1992) (quoting, inter alia, North Carolina State Bd. of Educ. v, Swann, 402 U.S. 43, 45, 91 S.Ct.

1284, 1286, 28 L.Ed.2d 586 (1971).) L is essential to provide immediately mental health crisis
beds to critically ill inmates in the CDCR. Reopening of the locked observation unit will remedy
expeditiously a substantial amount of the shortage of such beds. Under present circumstances,

state licensing requirements must temporarily give way to measures necessary to remedy the

? Budd, etal. v. Cambra, et al., Case No. 319578, Order Granting Plaintiffs’ Motion for
Summary Judgment and Permanent Injunction, filed August 14, 2002 in the San Francisco
County Superior Court.




@

10
11
12
13

14

15
16
17
18
19
. 20
21
22
23
24

25

26

N4 o0 s W N

Case 3:01-cv-01351-TEH  Document 1251-2  Filed 06/19/2008 Page 13 of 46

Eighth Amendment violations that remain unresolved in this action. Defendants will therefore be
directed to reopeﬁ forthwith the locked observation unit at CMC and to use it to provide 36
mental health crisis beds to class members until further order of this court,

In accordance w1th the foregoing, and good cause appearing, IT IS HEREBY
ORDERED that:

1. The defendants’ long term plan for provision of acute and intermediate
inpatient care and mentel health crisis beds is a'ppro.ved, subject to modification based on current
population projections. Within sixty days from the date of this order defendants shall file.an
amended fong term plan that is based on current'populatidn projections and incorporates an
updated version qf the methodology first adopted in the 2002 Tucker-Alan bed needs
projections.
| | 2. The:defendants’ long term plan for enhanced outpatient beds describes a
shortfall of over 1000 such beds in the }}ear 2011 and therefore is not approved.

3. Defendants shall include with the amended long term plan a list of those
projects that can be accelerated as well as a list of any statutory, licensing, or staffing barriers to
such acceleration and/or to timely opening of the projects described in the amended long term
plan,

4. Within forty-five days from the date of this order defendants shall file a plan
for interim provision of intermediate inp_aﬁent beds and mental health crisis beds. Defendants
shall include with said interim plan, as appropriate, a list of any statutory, licensing, or staffing
barriers to implementation of any aspect of said plan. | |

5. Plaintiffs are granted a period of ten days in which to file and serve a response
to the interim plan required by paragraph 3 of this order.

6. Defendants shall maintain thirty-six (36) intermediate inpatient beds at the
California Medical Facility (CMF) P-2 unit until further order of coﬁrt. In connection therewith,

defendants are reminded of their obligations under the heat plan developed pursuant to prior

4
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orders of this court, and defendants are directed to take every mechanical step presently feasible
to maintain app;opriate tempefatures within said unit,

7. Not later than May 30, 2006, defendants shall open thirty-six (36) intermediate
inpatient béds at Salinas Valley State Prison (SVSP) that were slated to receive inmates from
CMF. Said beds shall be used for Level IV inmates.

8. Defendants shall create an additional thirty-six (36) intermediate inpatient beds
at SVSP on the same time schedule and with the same waivers used to create the thirty-six (36)
beds referred to in paragraph 7 of this order. Said beds shall also be used for Level IV inmates.

0. .Defehdalits shall forthwith review the list of 123 inmates presently éwaiting
placement in the intermediate inpatient bed program at SVSP and shall identify all inmates on
said list appropriate for placement in the DMH program at Atascadero State Hospital or Coalinga
State Hospital. The provisions of the currént memorandum of understanding between the CDCR
and the _Califomia.a Department of Mental Health (DMH) notwithstanding; said review and
identification shali be made by appropriate officials of the CDCR. Thereafter, appropriate
officials of both CDCR and DMH shall take all steps necessary to facilitate ;ﬁromptly said
placement decisions. Any dispute between CDCR and DMH over the appropriateness of a

“placement shall be promptly submitted to the special master for decision.

10. Twenty-five (25) intermediate inpatient beds shall be made immediately
avallable at Coalinga State Hosp:tal for appropriate CDCR inmates. Within thlrty days
thergaﬁer, an additional 25 mtennedlate inpatient beds shall be made available at Coalinga State
Hospital for appropriate CDCR inmates. |

. 11. Within six months from the date of this order, defendants shall file a report on
the feasibility and cost of creating thirty (30) intermediate inpatieht -beds at Coalinga State
Hospital beds for Level IV high-custody CDCR inmates. Said report shall be prepared by the

CDCR in collaboration with DMH and the California Departm’ent.of General Services.

i
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12, Defendants shall activate the mental health crisis beds in the correctional
T treatment centers at Kern Valley State Prison and California State Prison-Sacramento not later
" than July 1, 2006, or inform the court in writing by that date why said centers are not fully

operational.

13. Defendants shall forthwith reopen the locked observation unit at the California

Men’s Colohy (CMC) as a thirty-six (36) bed mental health crisis bed unit on a. temporary

emergency basis. Said mental health crisis beds shall remain in use until further order of this
court, |

14. Until further order of this couﬁ, defendants shall not close any intermediate
inpatient bed or m'ental health crisis béd on the basis of state licénsing requirements without
approval of the special master,

DATED: May 1, 2006,

{s/Lawrence K. .lg' arlton
LAWRENCE K. KARLTON

SENIOR JUDGE
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
RALPH COLEMAN, et al., |
' Plaintiffs, " No. CIV $-90-0520 LKK JFM P
s, o
GRAY DAVIS, et al,,
Defendants. ORDER
/ _
By order filed May 2, 2006, defendants were directed to file within sixty days an

amended long term plan for provision of acute and intermediate care and mental health crisis
beds and within forty-five days a plan for interim provision of intermediate inpatient beds and

mental health crisis beds. Plaintiffs were granted a period of ten days in which to file and serve a

response to the interim plan. Defendants timely filed both plans. Thereafter, plaintiffs filed

objections to both the interim plan and the amended long term plan.' In a separate order, also
filed May 2, 2006, defendants were direcfed to file within ninety days a plan for providing

adequate mental health care to inmates in reception centers identified as requiring an enhanced

‘ ! Defendants filed a response to plaintiffs’ objections to the amended long term bed plan
in which they declined to offer a formal response to plaintiffs’ specific objections unless directed
to do so by.court order. (Defendants’ Response to Plaintiff’s Objections to Amended Long Term
Bed Plan, filed July 21, 2006.) '
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outpatient program level of care and remaining in reception centers longer than sixty days.
Defendants also timely filed that plan, and plaintiffs have filed objections thereto.

On September 11, 2006, the Special Master filed a report on the status and
sufficiency of the three plans. The report contained four recommendations for actioﬁ by the
court. The parties each filed a response to the supplemental report. Thereafter, the Special
Master advised the court that, in light of the parties’ responses, hé would propose some
modlficatlons to his September 11, 2006 recommendations. By order filed October 5, 2006, the
Speclal Master was directed to file his modified recommendations within three days, and the
parties were given three days thereafter in which to file and serve ‘responses to the modified
recommendations.

On October 10, 2006, the Special Master filed his reviéed recommendations, On

October 13, 2006, the parties each filed a response to those revised recommendations. After

review of all of the relevant documents herein, and good cause appearing, the revised

recommendations will be adoptedrin full. All objections thereto are overruled.

In accordance with the above, IT IS HEREBY ORDERED that:

1. The revised recommendations of the Special Master filed October 10, 2006 afe
adopted in full.

2. The program population projections in the revised and updated Navigant Study

are approved. Defendants shé_ll contract with Navigant Consultants to conduct annual population

20 || reviews and updates of their projections for mental health program populations from 2007

through 2009. Thereafter, defendants may obtain such population projections services thfough
the normal contract bidding process. The Navigant service cbntract shall be controlled and
supervised by the California Departmeﬁt of Corrections and Rehabilitation’s (CDCR) Di\}i.sion of
Correctional Health Care Services rather than the CDCR’s Division of Legal Affairs, The

Special Master, and such of his experts as he may aésign to the task, shall work with the

fil
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defendants and'Navig.ant to improve the projections and ensure that all necessary data is collected

to make future projections as accurate as possible. - |
3. The Special Master shall monitor closely the swap of acute inpatient beds

between California Medical Facility and Atascadero State Hospitél and any delays in the transfer

of seriously mentally disordered inmates to mental health crisis beds within 24 hours of a clinical

“referral and report to the court in writing on these two issues within ninety days.

4, Within sixty days from the date of this order defendants shall file a final long
range plan for the provision of acute and intermediate inpatient beds, as well as a plan for the
provision of enhanced outpatient program (EOP) beds, for all seriously mentally ill male and
female CDCR inmates clinically determined to be in need of those levels of care. These

consolidated plans shall meet or exceed the program population projections contained in the

approved Navigant study and shall include a process for regular updates of bed need projections

and ongoing planning for néw mental heaith beds based on subsequently revised projections.

Defendants’ plan shall also address the feasibility of a “Design and Build” approach for the

construction projects specified in the consolidated plan and shall coordinate the use of such an

approach with any related Design and Built efforts in the Plata case.” Defendants’ consolidated
plan shall include a timetable, budget planning and rééource allocations to meet projected
populations by June 30, 2011. The consolidated plan shall also include construction of the 50-
bed mental health crisis bed unit at Célifornia Men;s Colony proposed in defendants’ revised
interim bed plan. |

5, Defendants shall accelerate implementatién of their plan for new EOP
treatment programs in CDCR Reception Centers so the proposed programs become operational
by January 1, 2007. Defendants shall add treatment programs for EOP inmates in the Reception

Center at California State Prison, Los Angeles County, in addition to the five reception centers

2 Plata v. Schwarzenegger, 01-cv-01351 TEH (N.D. Cal.).
3
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enumerated in the original plan. The Special Master shall monitor the added EOP services

: ‘provided in the six institutions covered in the plan and report to the court by June 30, 2007

whether the program needs to be extended to any other CDCR Reception Centers.

6. Defendants’ intérim plan for the temporary establishment of 76 inpatient
intermediate Departmént of Mental Health (DMH) beds in the D-5 and D-6 units at Salinas
Valley State Prison and 30 beds in the P-3 Wing at California Medical Facility is approved. The
Special Master shall review these programs, as weli as the other intermediate in'patient'DMH :

Il programs opened in California Medical Facility and Salinas Valley State Prison pursuant to the

|l defendants’ interim plan and report to the court by March 31, 2007 on the defendants’ success in

implementing these interim programs,

DATED: October 20, 2006.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al., 2:90-cv-00520 LKX. JFM P

Plaintiffs, | ORDER ON :
: ' DEFENDANTS’ AMENDED
Y. . . EX PARTE MOTION FOR
: : ORDER APPROVING
| ARNOLD SCHWARZENEGGER, et al,, ADDITIONAL BEDS AT
' : CALIFORNIA MEDICAL
Defendants. | FACILITY AND .
| CALIFORNIA INSTITUTION
FOR WOMEN AND
APPROVING TEMPORARY
1 SPACE AT MULE CREEX
STATE PRISON o

This Court has reviewed the Special Master’s report on Defendants’ December 2006

final long-range bed plan and Defgndants’ ex parte motion for approval éf the following
proposals: ' | '
| sFor California Medical Facility, peﬁnit Defendants to construct an additional 64
| intermediate care'facility beds for use by Level IV high-custody inmate-patients.
+For California Institution for Women, permit Defendants toradd 20 ]icgnsed beds (bya
scope change) to existing 25 acute and intermediate care facility bed project originally proposed
in the Statewide Mental Health Bed Plan, April 2006. | |

«For Mule Creek State Prison, permit Defendants to install adequate temporary

(Proposed] Order Approving Def. Plan CMF, MCSP, CIW

1 ’
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treatment and office space to accommodate the existing and ngwly-opened Enhanced Outpatient
Program mentai'_heg.!th programs until replacement programs have been completed and occupied
elsewhere in CDCR. | |

This Court herebyi grants Defendants’ ex parte motion and so orders Defendants to
implement the above-stated proposals.

DATED: February 28, 2007.

SENIOR
UNITED STATES DISTRICT COURT

{Proposed] Order Approving Def. Plan CMF, MCSP, CIW
2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al.,
Plaintiffs, ~ No.CIV $90-0520 LKK JFMP
VS,
ARNOLD SCHWARZENEGGER,
etal,
Defendants, ORDER

e rm———————

/

On January 22, 2007, the special master filed a supplemental report on the status
of the swap of acute inpatient beds between California Medicél Facility (CMF) and Atascadero
State Hospital (ASH) and delays in transfers to mcntai health crisis beds. Neither paty has filed
objections to the supplemental report, o

Good cause appearing, IT IS HEREBY ORDER_ED that:

1. The supplemental report of the special master filed January 22, 2007 is adopted
in full; and | ' |

2. The special master shail _cohtinue to monitor the swap program and, on or
before May 1, 2007, report again in writing on the status of defendants’ interim measures to |
it
it
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relieve the mental health crisis bed shortage and make such recommendations as are appropriate

at that time,

DATED: March 9, 2007.

SENIOR JUDGE _ ‘
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
' FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al.,

Plaintiffs, No. CIV §-90-0520 LKK SEM P

vs,

GRAY DAVIS, et al.,

Defendans. ORDER

, _ -

On Febfuary 7, 2007, pursuant to court ordér, the special master filed a report and

recommendations on defendants® December 2006 mental health bed plan, Defendants bave filed

a response to the special master’s report and recommendations.

| The special master makes two recommendations. The first concems completion
of two mental health crisis bed units at California Medical Facility (CMF) and California Men’s
Colony (CMC) and treatment and ofﬁée space at Mule Creek State Prison (Mule Creek). Oﬁ
February 27, 2007, défendants filed an motion for an order approving ébmpletion of the |
treatment and office space at. Mule Creek. The motion was granted and the order entered on
March 1, 2007. The court has reviewed defendants’ response to the special master’s |
recommendation concerning the mental health crisis bed units at CMF and CMC. Good cause

appearing, the special master’s rgéommendation will be adopted in full.

1
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The other recommendation concerns defendants’ proposal that the Califoria
Department of Corrections (CDCR) assume responsibility for the 6pcration ofall inpatient acute and
intermediate care beds, including those that are éurrently operated by the California Department of
Mental Health {(DMH) within CDCR instimtidns. The special master expresses significant c(:;ncem
over this aspect of defendants’ long range bed i)lan. See, e.g., Report and Recommendations, filed
February 7, 2007, at 15. The court shares the s;;ecial master’s concerns, | |

The special master reco_nime'nds a heaﬁng before this coﬁn within thirty days, at
which time defendants would be required to “demonstrate the reasonableness and feasibility" of this
proposal. (Id. at 20.) In their response, defendants request that they instead be reduired to provide,
within ninety days, a “detailed statement of resources and timeframes” for, inter alia, the proposed
transi_tion' of all inpatient acute and intermediate care beds to 'CDCR-, including those that are
currently operated' t;y DPMH., Good cause appearing, the special master’s recommendation for a

hearing will be deferred at this time. Defendants will be directed _to‘ provide to the special master,

within ninety days, a detailed feport on how CDCR's assumption of responsibility for services

presently provided to class members by DMH will be accomplished and, if further study suggests
such assumption of responsibility is not feasible, what alternative(s) will be pursued.

In _accordé.nce with the above, IT IS HEREBY ORDERED that:

1. The special master's February 7, 2007 report is adopted;

2. Defendants shall complete and occﬁpy the 50-bed mental health crisis bed units

- at California Medical Facility and California Men's Colony as soon as possible;

3. Within ninety days defendants shall provide to the special master a detailed report
on how CDCR’s assumption of responsibility for services presently provided to class members by
DMH will be accomplished and, if further study suggests such assumption of responsibility is not
feasiblc; ﬁrhat alteﬁative(s) will be plutsued

DATED: March 26, 2007.

UNITED STATES DISTRICT COURT
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fcoleman. Irbp(2)

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COT;TRT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al,, ' 2:90-cv-00520 LKK JFM P
Plaintiffs, | ORDER APPROVING PSU

‘BEDS AT CALIFORNIA
V. : : INSTITUTION FOR WOMEN

ARNOLD SCHWARZENEGGER, et al,,

Defendants.

This Court has reviewed Defendants’ ex parte mation for an order approving the
plan to construct twenty permanent psychiatric services unit (PSU) beds at California Institution
for Women. Upon gobd cause appearing, the Court hereby grants the ex parte motion and orders
implementation of the plan forthwith.

Dated: March 28,__ 2007.

. SENIOR GE : ‘
UNITED STATES DISTRICT COURT

Order
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IN THE UNITED STATES DISTRICT COURT
" FOR THE EASTERN DISTRICT OF CALIFORNIA
RALPH COLEMAN, et al.,

Plaintiffs, No. CIV $-90-0520 LKK JFM P
V8. _
ARNOLD SCHWARZENEGGER,
etal,
Defendants. / M

On April 12, 2007, the special master filed a report on defendants’ establishment of
interim inpatient intermediate Department of Mental Health beds and the need for approval of
some basic components of defendants’ revised December 2006 Bed Plan. |

Thefein, the special master recommends that defendants suﬁmit a supplemental report |
setting forth expanded planning information on two issues: nathely, the relationship between the
California Department of Corrections and Rehabilitation (“CDCR”) and the Department of
Mental Health (“DMH"), and CDCR’s plan for implementing tﬁe reorganization and ’
consolidation of fts intensive mental health programs to seven of its 33 institutions. This report
supersedes the report required by the court’s March 27, 2007 order. |

In accordance with the above, {T IS HEREBY ORDERED that:

1. The special master’s April 12, 2007 repbrt is adopted in full;
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2. By June 15, 2007, d_efendénts shall file a supplemental report which addresses two
issues;: CDCR's rclatioﬁship with DMH and CDCR’s copsolidation plan. This
'. supplemental report superscaes the report reqﬁircd in the court’s March 27, 2007
order. |
IT IS SO ORDERED.
DATED: April 17, 2007.

SENIOR
UNITED STATES DISTRICT COURT
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- IN THE UNITED STATES DISTRICT COURT
. FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al., _
Plaintiffs, No. CIV §-90-0520 LKK. JFM P
VS.
GRAY DAVIS, etal,,
Defendants. ORDER

/

By order filed October 20, 2006, the special master was directed to “monitor

closely the swap of acute inpatient beds between California Medical Facility and Atascadero

State Hospital” and report to the court within ninety days on the status of the swap and deiays in

tranéfers to mental health crisis beds. (Order, filed October 20, 2006, at 3.) On January 22,
2007, the special master filed a report as required by the October 20, 2006 order. By order filed
March 9, 2007, the ‘court adopted .in full the special master’s January 22, 2007 report and directed
the special master to file a forther report on May 1, 2007. '
_ On May 1, 2007, the special master filed a further report on the status of the swap.
The special master reports that the swap, which was intended to create 75 additional mental |
health crisis beds for class members, “did not lielp alleviate defendants’ inadequate stock™ of

mental health crisis beds, and has failed. (Special Master ) Supplemental Report on the Status of

1
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the Swap of Acute Inpatient Beds Between the California Medical Facility and Atascadero State
Hospital and Delays in Transfers to Mental Health Crisis Beds, filed May 1, 2007 (May 1, 2007
Supplemental Report, at 2-3). The special master recommends that the swap be reversed and that
the twenty—ﬁvé beds at Atascadero State Hospital be returned to use as mental health crisis beds.
(Id. at 3.)’

‘O-n May 15, 2007, defendants filed a response and objections to ihe special
master’s May 1, 2007 report. Defendants object to the finding that the swap failed, and they -
requeét that the recommendation for .twenty-ﬂve mental health crisis beds at ASH be made
subject to the availability of staff.

After review of the record herein, and good cause appearing, the May 1, 2007
report and recommendation of the special master will be adopted in full. The order concerning

pay parity for DMH clinicians serving Coleman class members and staffing for Coleman beds at

Atascadero State Hospital issued concurrently with this order applies in full to beds to be
returned to use as mental health crisis beds at ASH. _

In accordance with the above, IT IS HEREBY ORDERED that:

1. The Special Mastef's May 1, 2007 Supplemental Repott and the
recommendations contained therein are adopted in full;

2. The bed swap between California Medical Facility and Atascadero State
Hospital is reversed; and |
1 |
i,
it

1 The special master also indicates that he has accepted a proposal from defendants to
sepatate two units at California Medical Facility, S-1 and S-2, using S-1 for acute inpatient care
and S-2 for mental heaith crisis bed care, “as long as those patients in §-2 who are in need of
acute care may be transferred to S-1 or to another acute inpatient care unit.” (May 1, 2007
Supplemental Report, at 3.) In their response, defendants represent they will comply with the
special master's condition. (Defendants’ Response to May 1, 2007 Supplemental Report, at 2.)

2
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1 3. The twenty-five beds.at Atascadero State Hospital that were included in the
swap shall be returned to use as mental health crisis beds for Coleman class mcmbéts.

DATED: May 23, 2007,
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| - 5/23 Jo

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RALPH COLEMAN, et al.,
Plaintiffs, No. CIV §-90-0520 LKK JFM P
vs. |
ARNOLD SCHWARZENEGGER,
etal,
Defendants. ORDER

/

Plaintiffs are a class of state prisonérs with serious mental disorders proceeding
through counsel in the remedial phase of this'.class action lawsuit.! On March 23, 2007, plaintiffs
filed a motion for criiergency relief regarding access for class members to inpatient psychiatric
beds in state hospitals run by the California Department of Mental Health (DMH) for class

members in need of such care2 The motion came on forr‘hea.ring initially on April 23, 2007,

1 By order filed September 13, 1995, this court found defendants in violation of the
Eighth Amendment with respect to the provision of constitutionally adequate mental health care
to inmates incarcerated in the California Department of Corrections, now know as the California
Department of Corrections and Rehabilitation (CDCR)., On December 11, 1995, this court
appointed J. Michael Keating, Jr. as special master to oversce the development of remedies for
the systemic constitutional violation and to monitor implementation of court-approved remedies.
The action has been in the remedial phase for almost twelve years.

2 On 6/28/06, the director of the Department of Mental Health (DMH), in his official
capacity, was joined as a defendant in this case. _

1
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Following seid hearing, the matter was continued to May 21, 2007. (Order filed April 25,2007, |

at 2.) In the same order, defendants were ordered to file, on or before May 16, 2007, a plan for
addressing the staffing vacancies that affect class members in this action and an evaluation of the
efficacy of the plan. (Id. at3) -

‘ Defendants timely filed a response to the April 25, 2007 order. Thereafter, the

matter came on for further hearing on May 21, 2007. Amy Whelan, Esq. appeared and argued

the matter as counsel for plaintiffs. Lisa Tillman, Deputy Attorney General, appeared and argued

the matter as counsel for defendants.

By the instant motion, plaintiffs seck a series of orders from this court designed to
remedy the significant deficiencies in access to inpatient -hospital beds for class members. There
are three Jevels of inpatient care provided to class members, Mental health crisis beds (MCHBs)
are designed to provide, generally within CDCR prisons, short-term® acute care for inmates with
“acute symptoms of a serious mental disorder or suffering from significant or life threaéening
disability.“' (Brewer Letter, at 1.) Acute psychiatric inpatient beds (APPs) are designed to “fully
remit or significantly reduce the symptoms of a presenfing psychiatric iliness” with an anti'cipt.lted
length of stay of 30-45 days. (id.) Finally, intermediate care facilities (ICFs) are intended for

inmates whose mental illness requires longer inpatient hospitalization. The record before this

court showé that defendants do not have enough acute psychiatric beds to meet the needs of class °

members*, and that severe staffing shortages at Atascadero State Hospital {ASH) are rendering

3 MHCBs are intended for stays of ten days or less. (Letter dated April 6, 2007 from
Victor F. Brewer, Executive Director, California Department of Mental Health, to J. Michael
Keating, Jr., Special Master (Brewer Letter), attached as Exhibit 1 to Special Master’s May I,
2007 Supplemental Report and as Exhibit D to Supplemental Declaration of Jane E, Kahn, filed
May 18, 2007 (Supplemental Kahn Declaration), at 1.) '

4 The Navigant Study completed in June 2006 and approved by this court on October 20,
2006 projected a need for 203 acute psychiatric inpatient beds for this year. (Special Master’s
Supplemental Report on the Status and Sufficiency of Dﬁfendants’ Interim and Long Term Plans
for the Provision of Acute and Intermediate Inpatient Beds and Mental Health Crisis Beds, filed

|| September 11, 2006, at 7 (Special Master’s September 11, 2006 Report); see also Ex. A thereto,

at 10,)
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* 2 | unavailable at least 151 of the 231° intermediate care beds that are supposed to be available to
3 || CDCR inmates in need of intermediate inpatient care at ASH.* The consequences of an |
4 || insufficient numbers of intermediate care beds include, Vbut are not limited to, the use of MCHBs
5 || and/or acute psychiatric beds for inpatient stays far in excess of that for which those beds were
6 | intended. (See, e.8, Exs. A and B to Supplemental Kahn Declaration.) As of May 2, 2007,
7 || defendants were reporting 56 inmates on the wait list for intermediate care beds, 50 inmates on
8 || the wait list for acute psychiatric beds, and 15 inmates on the wait list for the most urgent level of
- 9 || care, the MHCBs. (Ex. F to Supplemental Kahn Declaration, at pages 3-4 of 6.)
10 Plaintiffs propose a series of remedial measures to address the shortfall in

11 || intermediate inpatient care beds, including, inter alia, orders requiring pay parity for DMH

12. clinicians and other DMH staff providing services to CDCR inmates in all DMH-run programs,
1.3 || an order requiring DMH to broaden their recruitment efforts, and an order requiring defendants
14 § to accelerate the opening of the final unit at Salinas Valley State Prison. |

15

16 5 See Special Master's Report and Recommendations on Defendants” December 2006
Mental Health Bed Plan, at 6 (setting forth the number of beds for CDCR inmates presently
17| operated at DMH hospitals).

18 § The staffing shortages at ASH also threaten the number of MHCBs available to class
- || members. The special master has recommended that a swap of‘twer;?r-ﬁve acute inpatient beds
19 || at California Medical Facility (CMF) for twenty-five MCHBs at ASH, approved by this court in
October 2006 subject to monitoring by the special master, be reversed. (Special Master’s
- 20 || Supplemental Report, filed May 1,2007.) On May 135, 2007, defendants filed a response and
objections to the special master’s May 1, 2007 recommendation, in which they state, inter alia,
21 || that the recommendation that 25 MHCBs be implemented at ASH will be followed “'subject to
the availability of staff.” (Defendants’ Responses and Objections to Special Master's Report Re:
22 || CMF/ASH Swap Plan, at 2.) At the May 21, 2007 hearing on plaintiffs’ motion for emergency
' i relief, counsel for defendants reiterated anticipated problems with staffing 25 MHCBs at ASH if
23 || the swap is reversed. The special master’s May 1, 2007 recommendation will be addressed by

separate order, ,
on p

7 These wait list statistics may only tell part of the story, as the Department of Mental

25 || Health reports no inmates on the waiting list for beds at ASH, but also reports that “[t}he 7
patients currently on the data base have been transferred to other locations” and “[a]dmissions are
26 || restricted.” (Ex. F to Supplemental Kahn Declaration, at page 4 of 6.}

3
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On December 15, 2006, the court approved the defendants’ plan for salary
increases for mental health clinicians employed by CDCR. (Order, filed December 15, 2006.)
On January 17, 2007, defendants represented that the increase in pay would also be given to
mental health clinicians employed by DMH who are providing care to CDCR inmates in DMH
programs at CDCR prisons. (Defendants’ Response to Plaintiffs’ Response to Special Master’s
Sixteen Monitoring Report and Request for Additional Orders, filed January 17, 2007, at 4 and
Ex. A.) The increase in pay wasnot, however, afforded to mental health clinicians empl.oyed by
DMH who are providing care to CDCR inmates in DMH programs at DMH hospitals.

It is apparent to this court that steps must be taken immediately to rerﬁedy the

staffing shortage at ASH, at least insofar as that staffing shortage affects members of the plaintiff

' class, and to make the full complement of 231 intermediate care beds available to members of

the plaintiff class forthwith.? To that end, defendants will be given a period of three weeks to file
a plan for pay at parify with the pay scales approved by the court in its December 15, 2006 order
for all DMH psychiatrists, psychologists, licensed clinical social workers, and psychiatric
technicians providing care to members of the Coleman class at any state run facility, whether
such facility is a DMH hospital ora CbCR prison. At the same time, defendants shall report to
the court on the feasibility of other options for forthwith remedying the limitation on admissions
to ASH caused by the staffing shortage, including but not limited to contracting with outside
psychiatrists and other necessary clinical staff to provide sufficient staffing for the 231 |
intermediate care beds at ASH. Plaintiffs will be givén one week to respond to the plan and
report required by this order. .

At the time the plan for pay parity is filed, defendants shall file a report

identifying the job titles and number of staff members required, pursuant to applicable staffing

8 This order will also apply to the 25 MHCBs to be reopened at ASH when the
CMF/ASH swap is reversed. :
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ratlos. to provxde care to (1) Coleman patients housed in 25 mental health crisis beds at
Atascadero State Hospital; (2) Coleman patients housed in 231 intermediate care facility beds at

Atascadero State Hospital; (3) Colenian patients housed in 50 intermediate care facility beds at

Coalinga State Hospital; (4) Coleman patients housed in 30 acute and or intermediate care

facility beds at Patton State Hospital; (5) Coleman patients housed in 5 intermediate care facility
beds at Napa State Hospital; (6) Coleman patients housed in 5 intermediate care facility beds at
Metropolitan State Hospital; and (7) Admission units at each state hospital that will accept
Coleman patients, if any,

Finaily, defendants will be directed to file, concurrently with the pay parity plan
required by this order, a first moﬁthly report of referrals, pending referrals, rejcctions, and
transfers, of inmates from any level of outpatient mental health éare to any level of inpatient
mental health care, and from any level of inpatient mental health care to a different level of
méntal health care. (See Order filed March 12, 2007, at §3.) Said report shall include a
complete list of all class members currently waiting for transfer to any level of DMH hospital
care.

In accordance with the above, IT IS HEREBY ORDERED that:

1. Within three weeks from the date of this order, defendants shall file with the
court a plan to provide pay at parity with the pay scales approved by the c_:oi:rt in its December
15, 2006 order for all DMH psychiatrists, psycholbgists, licensed clinical social workers, and
psychiatric technicians providing care to members of the Coleman éla'ss at any state run facility,
whether such facility is a DMH hospital or a CDCR prison institution.

2. Within three weeks from the date of this order, defendants shall consider and
report to the court on the feasibility of other options for forthwith remedying the limitation on

admission of Coleman class members to Atascadero State Hospital cansed by the staffing

shortage, including but not limited to contracting with cutside psychiatrists and other necessary

psychiatric staff to provide sufficient staffing for the Coleman beds at Atascadero State Hospital.

5
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i ,
3. Within three weeks from the date of this order, defendants shall file a report

identifying the job titles and number of staff members required, pursuant to applicable staffing
ratios, to provide care to:

(1) Coleman patients housed in 25 mental health crisis beds at
Atascaderd State Hospital;
(2) Coleman patients housed in 231 intermediate care facility beds
at Atascadero State Hospital, o

* (3) Coleman patients housed in 50 intermediate care facility beds
at Coalinga State Hospital, ' :
(4) Coleman patients housed in 30 acute and or intermediate care
facility beds at Patton State Hospital; : ‘
(5) Coleman patients housed in 5 intermediate care facility beds at
Napa State Hospital; ' :
(6) Coleman patients housed in 5 intermediate care facility beds at
Metropolitan State Hospital; and
(7) Admission units at each state hospital that will accept Coleman
patients, if any. '

4, Within one week thereafter, plaintiffs shall file and serve a response to the plan
and the repbrt required by paragraphs 1 and 2 of this order.
| 5. Within three weeks from the date of this order, defendants shall file, _
concurrently with the pian required by the p_revious paragraph of this order, a first monthly report
of referrals, pending refexrals, rejections, and transfers, of inmates from any level of ouipatient
mental health care to any level of inpatient mental health care, and from any level of inpatient
“mental lhealth care to a different level of mental health care. Said report shall include a complete
list of all class members currently waiting for transfer to any level of DMH Hospital care.

DATED: May 23, 2007.

SENIOR E ,
UNITED STATES DISTRICT COURT




