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I, Linda Buzzini, declare as follows:

. Tam an attorney licensed to practice before all the courts of the State of California and

before this Court and employed as a staff attorney for Receiver J. Clark Kelso,
specializing in employment and labor relations matters. I make this declaration in
support of the Receiver’s Report Re Clinical Competency Determination Policies And
Procedures. The facts set forth herein are based on my own personal knowledge and, if

called as a witness, I could competently testify thereto.

. Attached hereto as Exhibit 1 are final proposed revisions to the policies and procedures

with respect to clinical competency determinations. Exhibit 1 is the result of my efforts
on behalf of the Receiver, described more fully below, to comply with this Court’s

May 23, 2008 Order that required the Receiver or his designees to “meet and confer with
the parties and both amici [the State Personnel Board (“SPB”) and the Union of American
Physicians and Dentists (“UAPD”)], or their designees, to revise the proposed policies
based on the Court’s rulings.” Exhibit 2 hereto is a flow chart that describes in graphic

form how the policies and procedures are intended to work.

. Following this Court’s May 23 Order, I prepared a draft of proposed policies and

procedures, together with a graphic flow chart to describe the peer review process. 1
forwarded them to the SPB and UAPD on June 2, 2008 and to the parties on June 3,
2008. Although the Court ordered SPB to “take the lead in preparing an implementation
plan” for the new procedures, I also forwarded suggestions for the implementation plan to

assist SPB’s efforts.

. On June 4, 2008, the Receiver’s outside counsel, Martih Dodd, and I met and conferred

for more than two hours, and in great detail, with SPB Executive Officer Suzanne
Ambrose, SPB Chief ALJ Paul Ramsey and SPB Chief Counsel Elise Rose. The
discussions centered on the draft documents I had provided to SPB on June 2, 2008. SPB
did not provide any proposed revisions to the policies or an implementation plan for the

Receiver’s consideration and discussion at the June 4, 2008, meeting.
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On June 5, 2008, I met and conferred with the UAPD leadership, its Executive Officer
and its attorney regarding the proposed policies and the corresponding flow chart.

As a result of the meetings with amici on June 4 and 5, 2008, I prepared a further draft of
the policies and procedures and a corresponding flow chart and provided them to SPB
and UAPD on June 6, 2008. On June 11, 2008, UAPD notified me that the revised
policies and procedures were acceptable.

On June 11, 2008, I contacted SPB Chief Counsel Elise Rose to inquire as to when the
Receiver could expect to receive any proposed revisions to the policies and an
implementation plan from the Board. Ms. Rose replied “perhaps tomorrow.” SPB did
not forward any proposed policies on June 12, 2008.

Thereafter, I provided the draft policies to which UAPD had agreed and the
corresponding flow chart to the Plata parties and solicited their suggestions, comments,
objections and statements of non-opposition. Neither plaintiffs nor defendants have
objected or commented on the proposed policies and procedures.

On June 13, 2008, SPB Chief Counsel Elise Rose forwarded the Board’s proposed
policies and procedures to me by e-mail. The proposal consisted of changes to two of the
major policies which the Receiver had developed. A true and correct copy of SPB’s
proposals are attached hereto as Exhibit 3. A true and correct of the cover e-mail Ms.
Rose sent to me is attached hereto as Exhibit 4.

SPB’s proposéd policies stimulated the Receiver to clé.rify the provisions pertaining to
SPB review of JRC decisions and the procedure to be followed after SPB had completed
its review. These further modifications were forwarded to the parties and amici on

June 19, 2008. Once again, UAPD agreed to them and the parties expressed no objection.,
The Receiver got no response from the SPB. Therefore, the determination was made to
submit to the Court the policies agreed upon by the Receiver and UAPD and to which the
parties had not objected. Exhibit 1 hereto reflects these further modifications. Exhibit 2

required no changes.
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11. Late in the afternoon of June 19, 2008, I received a draft implementation plan from the
SPB. A true énd correct copy is attached hereto as Exhibit 5. I am informed and believe
that the draft was not provided to UAPD or the parties. Because the implementation plan
is not yet finalized, the Receiver has developed an interim plan for implementing the
policies and procedures. The Receiver will administer the peer review process until the
Receiver is confident that the SPB plan is responsive to the Court’s orders and ready for
implementation. The Receiver will follow the policies and procedures (e.g., scheduling
hearings before a panel of independent physicians) as proposed in Exhibit 1 with one
exception: the Receiver will utilize ALJs employed by the Office of Administrative
Hearings. The results of the privileging hearing will be forwarded tp the SPB for review
consistent with the policies. UAPD has agreed to this interim procedure. A true and
correct copy of the e-mail from Andy Kahn, counsel for UAPD, agreeing to the interim
procedure is attached hereto as Exhibit 6.

I declare under penalty of petjury under the laws of the State of California that the
foregoing is true and correct.

Dated: June 20, 2008 . s/
Linda Buzzini

I hereby attest that I have on file all holograph
signatures for any signatures indicated by a
“conformed” signature (/s/) within this efiled
document.

/s/
Martin H. Dodd
Attorneys for Receiver J. Clark Kelso
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CERTIFICATE OF SERVICE
The undersigned hereby certifies as follows:
I am an employee of the law firm of Futterman & Dupree LLP, 160 Sansome Street, 17"
Floor, San Francisco, CA 94104. [ am over the age of 18 and not a party to the within action.
I am readily familiar with the business practice of Futterman & Dupree, LLP for the
collection and processing of correspondence.

On June 20, 2008, I served a copy of the following document(s):

DECLARATION OF LINDA BUZZINI IN SUPPORT OF RECEIVER’S REPORT
RE PHYSICIAN CLINICAL COMPETENCY DETERMINATION POLICIES
AND PROCEDURES

by placing true copies thereof enclosed in sealed envelopes, for collection and service pursuant to
the ordinary business practice of this office in the manner and/or manners described below to

each of the parties herein and addressed as follows:

BY HAND DELIVERY: I caused such envelope to be served by hand to the address
designated below.

X BY MAIL: I caused such envelope(s) to be deposited in the mail at my business address,
addressed to the addressee(s) designated below. I am readily familiar with Futterman &
Dupree’s practice for collection and processing of correspondence and pleadings for
mailing. It is deposited with the United States Postal Service on that same day in the
ordinary course of business.

—_—

Andrea Lynn Hoch Robin Dezember, Director (A)
Benjamin T. Rice Division of Correctional
Legal Affairs Secretary Health Care Services
Office of the Governor CDCR
Capitol Building P.O. Box 942883
Sacramento, CA 95814 Sacramento, CA 94283-0001
Molly Arnold Matthew J. Lopes
Chief Counsel, Dept. of Finance Pannone, Lopes & Devereaux, LLC
State Capitol, Room 1145 317 Iron Horse Way, Suite 301
Sacramento, CA 95814 Providence, RI 02908
Warren C. (Curt) Stracener Donald Currier
Paul M. Starkey Alberto Roldan
Dana Brown Bruce Slavin
Labor Relations Counsel Legal Counsel
Depart. of Personnel Admin. Legal Division CDCR, Legal Division
1515 “S™ 8t., North Building, Ste. 400 P.O. Box 942883
Sacramento, CA 95814-7243 Sacramento, CA 94283-0001
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Laurie Giberson -

Staff Counsel

Department of General Services
707 Third St., 7' FL., Ste. 7-330
West Sacramento, CA 95605

Donna Neville

Senior Staff Counsel
Bureau of State Audits

555 Capitol Mall, Suite 300
Sacramento, CA 95814

Al Groh

Executive Director

UAPD

1330 Broadway Blvd., Ste. 730
Qakland, CA 94612

Pam Manwiller

Director of State Programs
AFSME

555 Capitol Mall, Suite 1225
Sacramento, CA 95814

Tim Behrens

President

Association of California State Supervisors
1108 “O” Street

Sacramento, CA 95814

Professor Jay D. Shulman, DMD, MA, MSPH
9647 Hilldale Drive
Dallas, TX 75231

Stuart Drown

Executive Director

Little Hoover Commission
925 L. Street, Suite 805
Sacramento, CA 95814

Filed 06/20/2008 Page 6 of 6

David Shaw

Inspector General

Office of the Inspector General
P.O. Box 348780

Sacramento, CA 95834-8780

Peter Mixon

Chief Counsel

California Public Employees Retirement
System ‘

400 Q Street, Lincoln Plaza
Sacramento, CA 95814

Yvonne Walker

Vice President for Bargaining
SEIU Local 1000

1108 “O” Street

Sacramento, CA 95814

Richard Tatum
CSSO State President
CSSO

1461 Ullrey Avenue
Escalon, CA 95320

Elise Rose

Counsel

State Personnel Board
801 Capitol Mall
Sacramento, CA 95814

Joseph D. Schalzo, DDS, CCHP
3785 N. 156" Lane
Goodyear, AZ 85395

John Chiang

Richard J. Chivaro

State Controller

300 Capitol Mall, Suite 518
Sacramento, CA 95814

I declare that I am employed in the offices of a member of the State Bar of this Court at
whose direction the service was made. I declare under penalty of perjury, under the laws of the
united State of America, that the above is true and correct.

Executed on June 20, 2008 at San Francisco, California.

{ SoHve——u.

Lori Dotson
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CALIFORNIA

TOPIC:

DEPARTMENT OF PLATA PROFESSIONAL CLINICAL PRACTICES PEER
CORRECTIONS AND REVIEW and DISCIPLINARY HEARING POLICIES
REHABILITATION AND PROCEDURES OVERVIEW

Plata Personnel Services and
Staff Developnient

CONTROL NUMBER:

DATE: June 17, 2008

Application

Overview

These policies and procedures only apply to physicians in the
California Department of Corrections and Rehabilitation (CDCR)
adult institutions, and the regional and headquarters offices of the
Division of Cormrectional Health Care Services (hereafter
collectively referred to as “DCHCS"). For purposes of this policy,
the term “physician” does not include psychiatrists.

These policies and procedures shall be utilized to ensure a
standardized mechanism to determine (1) when clinical privileges
should be suspended, revoked or restricted; and (2) when
remedial measures in lieu of or in addition to those impacting
privileges are appropriate.

This pracess only applies to instances where clinical practices
must be assessed to determine if they fall below appropriate
standards of medical care, and where clinical misconduct may
have occurred. It does not pertain to routine peer reviews.

This process does not substitute for supervisors’ ordinary duty to
monitor, train, evaluate and respond to all performance issues.
The appomtlng powers’ duty and autherity (e.g., Receiver or
deS|gnee) with regard to taking corrective or disciplinary action
remains unaltered by these policies -and procedures. Rather, these

' policies and procedures provide a forum that all ¢linical

competency concerns must immediately be referred to for
evaluation,

Performance issues that do not pertain to clinical competency will
not be reviewed through this protess. Any reasecnable doubt
should be resolved in favor of referring matters for an intake
evaluation through this process.
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Purpose

Objectives

The purpose of this procedure is to further the goals of providing
appropriate, objective, and systematic due process for
practitioners consistent with Aricle VII of the California
Constitution, Title 22 of the California Code of Regulations: (CCR
22), the California Business and Professions Code (BPC), the
Federal Health Care Quality Improvement Act of 1986 (42 USCA §
11101), collective bargaining agreements, applicable law
governing suspension or restriction of privileges, reporting to the
medical board, and the continuation of employment.

This ‘process also provides for a single evidentiary hearing, the
outcome of which simujtanecusly and correspondmgiy impacts
both privileges and State employment.

The outecome of the evidentiary heaiing shall be determined by a
judicial review committee (JRC) composed of independent and
impartial physicians, who shall by majority vote, make findings of
fact based on the preponderance of evidence; make credibility
determinations; and, render a decision concerning privileges and
employment subject to review by the State Personnel Board based
on ‘the substantial evidence standard if the matter adversely
impacts employment status, grade level, benefits and/or wages.

This procedure will ensure that inmate-patients receive health care
services from competent and qualified practitioners. ' It is also for
purposes of:

1. Improving the quality of health care.
2. Reducing morbidity and mortality.

3. Providing a mechanism by which practitioners are
systematically evaluated for professional competency and clinical
privileges.

4. Preserving standards of medical practice and ensuring
appropriate actions are taken to address practitioner competency
through peer review, ificluding remedial measures to rectify clinical
practice deficiencies that PPEC determines do not rise to the level
of substandard care requiring action pertaining to privileges.

5. Maintaining the confidentiality of peer review proceedings and
records.
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Confidentiality

Discovery and
Testimony

It is essential that the proceedings and the records of the peer
review body be maintained as confidential and not be available to
unauthorized persons or organizations.

All persons participating in the peer review processes
discussed in this policy shall adhere to these provisions
regarding confidentiality. This confidentiality requirement shall,
for example, apply to proceedings before administrative law
judges, Judicial Review Commiftees and the 5 member State
Personnel Board which shall close proceedings to the publi¢ and
maintain under seal all records and documents to proetect such
records from public disclosure as set forth in Evidence Code
section 11567 and for reasons of patient privacy.

California Code of Evidence Section 1157(a) generally provides
that neither the proceedings nor the records of the peer review
body shall he subject to discovery. Section 1157(b) further
provides that no person in aftendance at peer review body
meetings shall be required to testify as to what transpired at the
meeting. These prohibitions do not apply to statements made by
the party to the action or proceedings, or to any person requesting
hospital staff privileges. (Evid. Code § 1157(¢c).)

The records of the medical staff and its committees responsible for
the evaluation and improvement of the quality of inmate-patient
care shall be maintained as confidential where required by
Evidence Code section 1157.

Access to such records shall be fimited to duly appointed officers
and committees of the medical staff for the sole purpose of
discharging medical staff responsibilities and subject to the
requirement of confidentiality where required by Evidence Code
section 1157, '

Information that is required to be disclosed as part of the
Professional Clinical Practice Peer Review and Disciplinary.
Hearing Process (so that the Professional Practice Executive
Commiittee, the Governing Body and their representatives, the
subject physician and his/her representative, the judicial review
committee and State Personnél Board may exercise theit rights
and discharge their duties) shall be maintained as confidential,
except that it may be disclosed to the CDCR Statewide Medical
Director, the federal court Plata Receiver (and his designees) for
use in discharging the Receiver's duties and obligations, and as
determined necessary during investigative processes prior to
adverse action, rejections during probation and any applicable

3
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Conditions of
Employment

Scope of JRC and
SPB Review

processes set forth by this policy, law or court order.
Privileges are a condition of employment.
Privileging, and conseguently, employment decisions adversely

Impacting employment status, grade level, benefits and/or wages
which are appealed for an evidentiary hearing shall be decided by

the Judicial Réview Committee (JRC).

The five member State Personnel Board shall review JRC
decisions in matters adversely impacting employment status,
grade levels, wages and/or benefits.

The Board shall also review proposed decisions from SPB
administrative law judges concerning affirmative defenses, i.e.,
untawful retaliation, untawful bias, unlawful discrimination or
conflict of interest.
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CALIFORNIA

TOPIC:

DEPARTMENT OF REFERRAL AND INTAKE
CORRECTIONS AND | CONTROL NUMBER:

REHABILITATION

and Staff Development

PPEC and
Governing Body

Matters That Must
Be Referred

Professional Practice Executive Committee (PPEC) and
Governing Body shall act exclusively in the interest of maintaining
and enhancing quality patient care. (Business and Professions
Code section 809.05(d).)

Suspected substandard clinical practices and clinical misconduct
shall be immediately referred to the PPEC Coordinator for peer
review investigation.

This includes acts, demeanor or conduct reasonably likely to be
detrimental to patient safety or the delivery of medical care.
Examples include but are not limited to;

¢ Disruptive Conduct: Failure to work in harmony with others or
evidence of disruptive behavior or conduct of such serious
nature as to be detrimental to inmate-patient care.

¢ Unethical Conduct; Unethical behavior that is detrimental to
inmate-patient care.

» Failure to Practice Within Known Competencies: Electing to
éngage in care practices requiring skills or knowledge beyond
those possessed by the practitioner in willful disregard of the
limits of the practitioner's competencies.

* Failure to Notify: Failing to notify appropriate authorities {e.g.,
management and PPEC). that substandard care is being
provided by an individual, or that circumstances exist in
particular instances that may result in preventing access to
care or the delivery of appropriate levels of care by any
individual.

« Failure to Perform Required Standards of Care: Failure to
deliver care that is consistent with the degree of care, skill and
leaming expected of a reasonable and prudent practitioner
acting in the same or similar circumstances (e.g. accuracy of
diagnosis, appropriateness of therapy, timely and appropriate
consultation, resource management and length of stay, timely
transfer as needed for severity and acuity of illness, or medical
decision making.)
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Referral Sources .

Initiation by
Governing Body

Written Referrals

Any person may provide information to PPEC about the conduct,
performance or competence of physicians, but coneerns pertaining
to substandard clinical practices and clinical misconduct should
ordinarily be submitted to PPEC through the following avenues,

s Management: Health Care Managers, Regional Medical
Directors, the Statewide Medical Director, Regional
Administrators, and any other executive or manager.

» Death Reviews: Death Review Committee, the Suicide
Prevention and Response Focus Improvement Team, and any
death reviewer authorized by the PPEC to perform death
feviews, :

« Physician Supervisors: Chief Medical Officers and Ghief
Physician and Surgeons.

¢ Other Clinical Practice Reviews: the Quality improvement in
Correctional Medicine (QICM) Program, 10- and 60-Day
Clinical Evaluations, QMAT Medical Officers, and local
organized peer review.

» Federal Court Recelver and his designees.
¢ Professional Practices Executive Committee

If PPEC fails to investigate or take disciplinary action contrary to
the weight of the evidence, the Governing Body may direct PPEC
to initiate an investigation or disciplinary action, after consultation
with PPEC. No such action shall be taken in an unreasonable
manner. (Business and Professions Code section 809.05(b)

A referral for PPEC review must be in writing and supported by
reference to specific activities or eonduct alleged. If PPEC initiates
the review it shall make an appropriate recording of the reasons.

A "Referral Form” is available and its use is encouraged but not
mandatory. Referrals should include:

1. A concise statement about the incident, allegation or
reasonable suspicion pertaining to the practitioner.

2. Any evidence supporting the suspicion of substandard
clinical practice(s) to the extent that the evidence is known
6
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Expediting
Referrals

Where to Submit
Referrals

Intake Screening
Physician

Timing of Intake
Screening

Criteria Applied by
Intake Screening
Physician &
Potential Need for
Summary
Suspension

andfor presently available.

3. All relevant documentation insofar as it is known and
available to the individual(s) making the referral.

When a referral is being made for conduct that appears to require
immediate action to protect lifé or well-being or to reduce an
imminent likelihood of impairment to life, health or safety, the
PPEC chairperson or designee (and PPEC Coordinator) shall be
immediately contacted by telephone, and the written referral shall
be submitted by facsimile.

Referrals are sent to:

PPEC Coordinator

Division of Correctional Health Care Services
California Departmient of Corrections and Rehabilitation
P.O. Box 942883

Sacramento, CA 94283-001

The PPEC Goordinator shall make all reasonable efforts to provide
the Intake Screening Physician with relevant information within
three (3) business days of receiving the referral unless
circumstances warrant expedited processing.

The Intake Screening Physician shall be a physician member of
PPEC, as determined by the Statewide Medical Officer.

The Intake Screening Physician will review all referrals within five
(5) business days after receipt from the PPEC coordinator or
sooner as warranted by circumstances surrounding the referral.

The: Intake Screening Physician has two roles:

1 The Intake Screening Physician shall immediately call the

PPEC Chairperson (i.e., Statewide Medical Officer or designee)
when it appears summary suspension must be imposed because
“the failure to take that action may result in an imminent danger to
the health of any individual.” (Business and Professions Code §
809.5(a).)

2. The Intake Screening Physician is to prevent matters that do not
bear upon the quality of medical care from being submitted to -
PPEC through this process. All doubts shall be resolved by the

7



Case 3:01-cv-01351-TEH Document 1263-2  Filed 06/20/2008 Page 9 of 30

Result of Intake
Screening

Intake Screening Physician in favor of advancing referral forward
in the process.

Intake screening is neither for purposes of determining the
adequacy of infermation received nor for passing judgment about
suspected substandard clinical practices.

If the Intake Screening Physician determines the matter is not
such that it may bear on the quality of medical care s/he shall
make a record of hisfher decision and provide the record to PPEC.,

If the Intake Screening Physician determines the referral is
consistent with the reasons for referral as set forth above, s/he
shall forward the referral to PPEC.
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CALIFORNIA

TOPIC:

DEPARTMENT OF DANGER DETERMINATIONS, SUMMARY
CORRECTIONS AND SUSPENSIONS and INFORMAL APPEALS OF

REHABILITATION
Plata Personnel Services and
Staff Development

SUMMARY SUSPENSIONS
CONTROL NUMBER:

DATE: .June 17,2008

Purpose of Danger
Determinations

Person/Entity
Making Danger

Danger
Determination
Requests

Danger determinations are to decide whether — based on the
duties assigned by management -- failure to take immediate action

may result in an imminent danger to the health of any individual.

PPEC (or a member of PPEC) shall make danger determinations.

Medical staff members shall immediately request that PPEC make
a danger determination where the failure to take that action may
result in an imminent danger to the health of any individual.
(Business and Professions Code section 809.5(a).)

Al medical managers and supervisors (e.g., Health Care

Timing of PPEC
Danger
Determination

Danger
Determinations by
Governing Body
When PPEC
Unavailable

Managers, Chief Medical Officers, Regional Medical Officers) shall
immediately request that PPEC make a danger determination
where the failure to take that action may result in an imminent
danger to the health of any individual. While waiting for PPEC to
act, medical managers and supervisors must temporarily

redirect practitioners to perform duties that prevent the

prospect of imminent danger. Practitioners may only be placed
on paid administrative time off (ATQ) with the approval of the
Statewide Medical Officer under limited circumstances.

a member( s) of PPEC) shall generally make a danger
determination within 24 hours after receiving a case referral, and
again at any time during the peer review investigation and hearing
process that it determines prudent.

When members of PPEC (and their designees) are unavailable to
summarily -restrict or suspend privileges, the Governing Body (or
designee) may immediately suspend privileges if a failure to
suspend privileges is likely to result in an imminent danger to the
health of any person, provided that before the suspension,
reasonable attempts to contact said individuals is made.
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Standard For
Danger
Determinations

Notice of PPEC
Action

Service of Notice
of PPEC Action re
Summary
Suspension

Content of Notices
of PPEC Action

Such suspensions dre subject to rafification by PPEC. If
ratification does not occur within two (2) working days, excluding
weekends and holidays, the summary suspension shall terminate
automatically. Under such circumstances the physician shall not,
however, be assigned clinical duties until approved by the
Statewide Medical Director {or designee). (Business and
Professions Code section 809.5) '

PPEC members making danger determinations shall immediately:
suspend or restrict clinical privileges (or ratify the same by the
Governing Body) whenever -- based on duties assigned by
management -- the failure to summarily suspend or restrict clinical
privileges may result in an imminent danger to the health of any
patient, prospective patient or other person. (Business and
Professions Code section 809.5.)

When PPEC determines — based on the duties assigned by
management -- there is no danger, the practitioner shall (1)
receive a notice terminating any prior initial action that may be in
effect; and, (2) receive a Notice of Pending Peer Review
Inveshgatlon and remain at work while PPEC proceeds with its
review and investigation.

When PPEC determines there'is a danger, the practitioner shall be
notified in writing that (1) his/her privileges have been restricted; or
(2) his/her clinical privileges have been summarily suspended.

The notification shall be served within three (3) business days of
PPEC's decision to summarily suspend or restrict privileges.

The Notice of PPEC Action pertaining o summary suspensions or
privilege restrictions shall be personally served or served by
overnight mail to the last known address of the practitioner, returmn
receipt requested. Said notice shall include:

1. A statement of facts demonstrating that the suspension was
necessary because fallure to suspend or restrict the
practitioner's privileges summarily could reasonably resuit
in an imminent danger to the health of an individual. The
statement of facts provided in this Notice of PPEC Action
shall also include a summary of one or more particular
incidents giving rise to the assessment of imminent danger,

10
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Health Care
Manager
Notification

Form of Appeal

Scheduling of
Informal Hearing

2. A description of the appeal procedure to challenge the
sumrnary suspension and paid administrative time off, and
instructions about how the appeal must be filed;

3. Notification of the practitioner's right to a representative at
the informal appeal hearing;

4. Copies of the documents PPEC used for purposes of
privileges.

5. Notification to the practitioner about how to make an
appointment to examine additional relevant documents that
are in the possession or under the control of CDCR within
five (5) calendar days from service of the Notice of PPEC
Action.

6. A clear, bolded notification that any appeal from the
summary suspension or restriction must be made within five
(8) business days of service of the Notice of PPEC Action.

7. A clear, bolded notification that pursuant to the California
Business and Professions Code section 805, summary
suspensions lasting more than 14 days must be reported to
the Medical Board.

8. Notice that the informal hearing will be recorded, and that
the practitioner may make his/her own recording, of the
informal hearing if an appeal is filed.

A copy of the Notice of PPEC Action shall also be provided to the
practitioner's Health Care Manager who shall be encouraged to
contact the practitioner in person or by telephone te ensure that
the practitioner received the notice.

The practitioner may appeal a summary suspension or restriction

by informing the PPEC Coordinator (by telephone, electronic mail,

or in person) of the appeal.

Within two (2) business days of receiving a timely appeal
regarding a restriction or summary suspension, the PPEC
Coordinator shall schedule an informal appeal hearing on the
matter. . .

11
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Date of Informal
Hearing

Consequences of
Failing to Timely
Appeal

No Prejudice

Purpose of
Informal Hearing

Informal PPEC
Hearing Officer

During the Hearing

Hearing Decisions

The informal hearing shall take place no later than ten (10)
business days after the effective date of the restriction or summary
suspension.,

Failing to appeal, and failing to file a timely appeal, shall result in
the summary suspension continuing; a notice of summary
suspension to the Medical Board; and, the practitioner temporarily
remaining on ATO pending investigation by PPEC.

Failing to appeal shall not be deemed an admission of the charges
leading to summary Suspension and shall not prejudice the
practitioner's right to participate in the peer review investigation
pertaining to the same matter or the practitioner’s right to appeal
any Final Proposed Action of the Governing Body.

The informal hearing is to provideé the practitioner with an
opportunity to respond to the charges set forth in the notice.

A physician-member of PPEC shall conduct the informal hearing
upon appeal of privilege restrictions or suspensions, and at least
one other PPEC member shall be present.

The practitioner may be accempanied by a representative.
The informal hearing may be recorded by the practitioner and/or
PPEC representative at their discretion.

The suspended physician may make a statement concerning the
issues under investigation, on such terms and conditions as PPEC
may impose.

No witness will present evidence and no witness testimony will be
taken.

The practitioner may provide the PPEC informal hearing officer
with any relevant documents in histher possession that s/he
chooses to present.

A written informal hearing decision shall be rendered no more than

14 calendar days after the effective date of the summary
suspension.

12
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Appeal Granted

Appeal Denied

Report to Medical

Board

Automatic
Suspension or
Limitation

If the appeal is granted and the summary suspension reversed,
the practitioner shall have his/her privileges reinstated and shall
remain at work during the course of the peer review process,
provided no additional infermation is discovered that warrants a
subsequent danger -determination and the suspension of
privileges.

If the appeal is denied the summary suspension shall continue in
effect and the practitioner shall remain on paid .administrative
leave during the peer review investigation process if approved by
the Statewide Medical Officer or be assigned duties unrelated to
the reasons for the summary suspension of privileges, unless the
summary suspension is later terminated or modified by PREC.

Pursuant to California Business and Professions Code section
805, a report shail be filed with the California Medical Board within
16 calendar days of any summary suspension of staff privileges
that remains in effect for a period of more than 14 days.

In" the following instances, a member's privileges may be
suspended or limited as described and appropriate action taken
will be taken with regard to employment.

Physicians shall immediately notify the PPEC Coordinator of any
known adverse action pending against his/her license or DEA
certificate.

A hearing, if requested shall be limited to the question of whether
the grounds for autornatic suspension as set forth below have
occurred.

1, Revocation or suspension of license or credentials:
Whenever a practitioner's license or other legal credential
authorizing practice in California is revoked or suspended,
clinical privileges shall be automatically revoked as of the.
date such action becomes effective.

2. Restriction: Whenhever a practitioner's license or other
legal credential authorizing practice in California is limited or
restricted by the applicable licensing or certifying authority,
any clinical privileges which the practitioner has been
granted which are within the scope of said limitation or
restriction shall be automatically limited or restricted in a
similar manner, .as of the date such action becomes
effective and throughout its term.

13
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3. Probation: Whenever a practitioner is placed on probatjon -
by the applicable ficensing or certifying authority, clinical
privileges shall automatically become subject to the same
terms and conditions of the probations as of the date such
action becomes effective and throughout its-term.

4, DEA Certificate: Whenever a practitioner's DEA certificate
is revoked, limited or suspended, the member shall
automatically and correspondingly be divested of the right
to prescribe medications covered by the certificate, as of
the date such action becomes effective and throughout its
term.
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‘CALIFORNIA

TOPIC:

DEPARTMENT OF PPEC, PEER REVIEW INVESTIGATIONS &
CORRECTIONS Ar&n RECOMMENDATIONS

REHABILITATION
Plata Persornel Services and
Staff Development

CONTROL NUMBER:

DATE: June 17, 2008

Purpose of PPEC
Investigations

Performed by
Licentiates

PPEC Members

Peer review, fairly conducted, is essential to presarving the highest
standards of medical practice. Peer review which is not conducted -
fairly results in harm both to patients and to medical practitioners.
(Business and Professions Code section 809(a)(3)(4).)

Professional Practice Executive Committee (PPEC) reviews,
investigations and determinations shall be performed by
licentiates.

PPEC shall be comprised of up to ten (10) members. Two of

- these: members shall be physician nominees of the Union of

Conflicts of
Interest

Meetings

American Physicians and Dentists (UAPD) who have been
approved by the CDCR Statewide Medical Director (or designee)
who shall be the PPEC chairperson.

PPEC reviews, PPEC investigations and PPEC determinations-
under this policy shall only be performed by physician members of
PPEC (or physician designees), though other dISCIp|IneS may be
present and/or consulted.

No PPEC member or alternate shall participate in any decision
under the breach of professional clinical practice peer review
process if sthe has a personal conflict of interest. A personal
conflict is defined as a professional, financlal or other obligation or
interest that is likely to limit the miember's ability to participate
impartially in PPEC decision-making. All potential and actual
conflicts of interest shall be disclosed by the member or alternate
prior to participating in decision-making. PPEC members and the
practitioner under review or investigation may raise potential
confiicts of interest concerning other PPEC members to the PPEC
chairperson who shall décide the matter.

PPEC shall meet at least twice each month unless there are no
matters pending before it that require action.
The PPEC Coordinator shall endeavor to provide at least three (3)

business days advance notice of regularly scheduled meetings by
telephone, facsimile, email or regular mail.

15
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PPEC
Assignhments to
Conduct Peer
Review
Investigations
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Emergency meetings may be held as necessary, and reasonable
efforts to contact all PPEC members shall be undertaken.

Appearances and participation by telephone shall be permissible

for both emergency and regularly scheduled meetings.

PPEC members may select standing alternates to- act as their
proxy at both regularly scheduled and emergency meetings,

subject to the consent of the PPEC chairperson.

PPEC decisions concerning physicians shall be by majority vote of
its physician membership. }

For purposes of rendering decisions concerning recommendations
for Proposed Final Actions, a quorum shall be defined as at least
50% of all PPEC physician members.

The CDCR Statewide Medical Officer may permit alternate
mermbers to vote, provided they have been provided the ability to
view all documents, exhibits and other materials relied upon by

standing members of PPEC.

Within five (8) business days of PPEC’s decision to initiate a peer
review investigation, the PPEC Coordinator will notify the
practitioner by sending a “Notice of Pending Peer Review
Investigation” to his or her last known home address, return receipt
requested.

Copies of documents reviewed by PPEC that triggered the
initiation of investigation will be included with the notification.

An informational copy of the notice will be sent to the practitioner’s
Health Care Manager. :

PPEC may conduct 'ihvestigati_ons of the practitioners’ conduct or
practice or may delegate the investigation.

The PPEC shall designate authorized peer reviewers from sources
including but not limited to:

o QMAT Physicians

» Physiclans affiliated with the University of California
» Consulting physicians

o
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Sources of
Information

Interviewing
Subject
Practitioner

Contents of Peer
Review
Investigation
Reports

When designating peer reviewer investigators, PPEC will take into
consideration recent clinical practice and knowledge of the peer
review process, and experience with medical care in correctional
settings.

The peer review investigations may consist of, but are not limited
to the following:

e An examination of documents
s An investigation of the event in question.

« A pattern of practice review of the physician's patient charts to
assess overall quality of clinical care. .

o Interviews with staff possessing knowledge about the
physician's clinical practices.

« Inteiviewing the subject practitioner

The subject practitioner shall be offered an opportunity to provide
a response to the allegations to the investigator through a
scheduled interview.

The practitioner may end the interview at any time. |

If interviewed, the npractitioner may be accompanied by a
representative of hisfher own choosing who shall not disrupt or
interfere with the interview.

The meeting may be recorded by both the interviewer and/or
practitioner.

Peer review investigation reports shall contain the reviewer's
findings, conclusions and recommendations. '

Findings based on medical records and other written material or
tangible items should be cross-referenced,

Ciear explanations should be given as to why a clinical practice
variation exists or does not exist.

Peer reviewers must analyze all reported incidents or cases for the
following factors, if relevant:

17
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Timelines for
Completing
Investigation
Report

Distribution of
‘Investigation
Report

Practitioner Right
to File Rebuttal to
Charges

Scheduling PPEC
Meeting

s Clinical management
+ Timeliness of medical interventions
» Adherence to the Department’s critical pathways and/or other

established guidelines or medically appropriate care and
evaluation of any variations

“»  Medical record decumentation

¢ Follow-up case management
» Professional conduct
s Patterns of practice

» Skills, knowledge, training and experience

aceess to patient) to the delivery of appropriate types and
levels of care ' ‘

* Possible impairment of the practitioner

« Such other factors as requested by the PPEC or which appear
. relevant to the peer review investigator.

The peer reviewer must generally complete the peer review
investigation and issue a report within teri (10) business days of
being assigned to investigate the matter, uniess an extension of
time is granted by PPEC.

A copy of investigation report shall be sent to the PPEC
Coordinator for distribution to PPEC members and service on the
practitioner at his/her last known home address by overnight mail,
return recelpt requested.

Practitioner will have ten (10) calendar days to submit a written

rebuttal regarding the investigation report to PPEC following
service of the investigation report.

The PPEC Coordinator will schedule a review of the peer raview
investigation report at the next PPEC mesting after the
practitioner’s time to rebut has elapsed.

18
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Practitioner
Statement

PPEC Actions

Standard For
Suspending or
Revoking
Privileges

PPEC may permit the practitioner to provide a statement
goncerning the issue(s) under investigation on such terms and
conditions as PPEC may impose.

PPEC may take any of the following actions In response to the
peer investigation. report:

1.
2.

7.

8.

Request additional information by a specified date

Recommend remedial action to the Governing Body,

including but not limited to: {a) education; (b) proctoring; (c)
performance monitoring; and, (e) referral for physical or
mental evaluation and/or treatment,

Recommend. maodification or restriction of clinical privileges,
including but not: limited to restricting privileges-to pr’es’Cribe
particular medications andfor to perform particular
procedures;

Issuing letters of admonition; censure, reprimand or
warning, although nothing herein shall be deemed to
preclude medical managers from issuing informal written or
oral warnings outside of the mechanism for corrective
action, nor shall it preclude the Receiver or appointing
authority from taking adverse action.’

Recommend that no action against the practitioner be
taken.

Recommend clinical privileges be restricted
Recommend privileges be suspended

Recommend privileges be revoked.

Privileges shall be revoked and the physician shall be terminated if
his/her conduct has fallen below the standard of care.

A practitioner's conduct falls below the required standard of
care when the practitioner has failed to deliver care that is
consistent with the degree of care, skill and learning expected
of a reasonable and prudent practitioner acting in the same or
similar circumstances.
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PPEC Request for
Proposed Final
Action by
Governing Body -

Upoh voting to coriclude a peer review investigation, PPEC will
prepare a chronology of the major events in the peer review
process; gather and maintain copigs of all supporting
documentation; and, retain a copy of its written recommendation
and its Proposed Final Action submitted to the Governing Body.

Upon receipt from the PPEC Coordinator, the Governing Body

Coordinator will schedule the Request for Proposed Final Action
for the next Governing Body Meeting.

20
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CALIFORNIA

TCPIC:

DEPARTMENT OF | GOVERNING BODY
CORREGTIONS AND | CONTROL NUNBER:

REHABILITATION

Plata Personnel Services and | DATE: June'17, 2008

Staff Development

Responsibility

Weight Given to
PPEC

Composition of
Governing Body

Meetings

Directing PPEC to
Act

When PPEC Fails
to Act

Governing Body
Review of PPEC
Recommendations

The . Governing Body shall act exclusively in the Interest of

maintaining and enharncing quality patient care.

In all peer review matters the Governing Body shall give great
weight to the actions of PPEC when the voting members of the
Governing Boedy in relation to the action being determined are all
licensed medical practitioners.

When any of the voting members regarding a particular action are
not licensed medical practitioners, the substantial evidence
standard shall be used by the Governing Body when acting on
determinations. by PPEC. The Governing Body shall not act in an
'arbi'tra'r;y or capricious manner.

The Governing Body shall consist of the Receiver's Chief Medical
Officer and other members appointed by the Receiver (or his
designee).

The Governing Body shall meet monthly to consider PPEC
recommendations regarding Proposed Final Actions. The
Receivers Chief Medical Officer or designee shall chair the
meetings.

In those instances where PPEC’s failure to investigate or initiate
disciplinary action is contrary to the weight of the evidence, the
Governing Body has the authority fo direct PPEC to initiate an
investigation or recommend disciplinary action, after consultation
with PPEC. No such action shall be taken in an unreasonable
manner. (Busin‘ess and Professions Code section 809.05(c).)

In the event PPEC fails to take action in response to a direction
from the Governing Body, the Governing Body shall have the
autherity to take action against a licentiate. Such action shall only
be taken after written notice to PPEC. (Business and Professions
Code section 808.05(d).)

The Governing Body shall act upon PPEC’s recommendations
regarding a Proposed Final Action.
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Actions Available
to Governing Body

Notice of Final
Proposed Action

The Governing Bedy may:

1. ‘Accept the factual findings and recommendations of PPEC;

2. Accept the factual findings of PPEC but reject the
inferences drawn from these factual findings and determine
that a different final proposed action than that
recommended is warranted; or,

3. Remand the matter to. PPEC for additional investigation or
defiberation. Under such circumstances PPEC shall be
given a date by which the Governing Body expects the
matter to be returned to it.

Once the Governing Body decides a Proposed Final Action it must
serve the practitioner within five (5) business days regarding the
decision.

The Notice . of Final Proposed Action is a combined notice
pertaining to privileges and continued employment.

The effective date of the Proposed Final Action insofar as it
pertams to employment shall be no fewer than five (5) days after
service of the Notice of Final Proposed Agtion.

The Notice of Final Proposed Action shall be substantially in the

1.

following form:

The nature of the Final Proposed Action (e.g., privileges
revoked and employment terminated).

The consequences of the action with regard to privileges,
employment, and reporting to the Medical Board and/or to the
National Practitioner Data Bank, as required or appropriate.

The effective date of the acgtion insofar as it pertains to
employment which shall be no fewer than five (5) days after
service of the Notice of Final Proposed Action)

The reasons for action, including the acts and/or omissions
with which the physician is charged.

A c¢opy of all material relied upon by the Governing Body in
making the decision

22
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Filing Copy of
Final Proposed
Action

Skelly Officer
Skelly Hearing
Governing Body

Rescinds Action

Final Proposed
Action Takes.
Effect

8. Notice of the right to respond and request a Skelly hearing
before the effective date of the action where representation is
permitted.

7. Instructions regarding when and how to appeal the Governing
Body decision.

8. Notification that failing to appeal the Governing Body decision
will result in the action taking effect and corresponding
notification to the Medical Board.

A copy of the Notice of Final Proposed Action served on the

practitioner shall be filed with the State Personnel Board, when it
pertains to continued employment.

The Skelly Officer shall be selected by the Governing Body when

" the Notice of Final Proposed Action also impacts employment.

The: Skelly officer shall be a licensed physician.

A. Skelly hearing, if requested In a timely manner, shall be held
before the effective date of the-action,

If, after considering the Skelly Officer's recommendation the
Governing Body rescinds the Proposed Final Action, any summary
suspension in effect shall be immediately terminated, a notice will
be sent to the Medical Board, and the peer review process shall
end.

After considering the Skelly Officer's recommendation the
Governing Body may affirm the action as noticed, or medify the
action as noticed. The action insofar as it concerns employment
shall be considered final and take effect (e.g., employment
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CALIFORNIA

TOPIC:

DEPARTMENT OF APPEALING FINAL PROPOSED ACTIONS TO
CORRECTIONS AND JUDICIAL REVIEW COMMITTEE AND STATE
' REHABILITATION PERSONNEL BOARD

Plata Personnel Services and
:Staff Development

Deadline for
Appeals

Lodging Appeals

Effect of Failure to
Appeal

Representation

Time and Place for
Hearing Before
Judicial Review
Committee

CONTROL NUMBER:

DATE: June 17, 2008

Final Propesed Actions pertaining to privileges and/or employment
must be appealed in writing and received by the State Personnel
Board within 30 calendar days of service of the Notice of Final
Proposed Action in order to acquiré an evidentiary hearing before
and administrative law judge and the judicial review committee.

Appeals for a hearing before an administrative law judge (ALJ) and
the judicial review committee shall be in writing and must be
delivered {o or sent to:

Appeals Division

State Personnel Board
801 Capitol Mali
Sacramento, CA 95814

A copy must be simultaneously served on the:
Professional Practices Executive Committee Coordinator
Division of Correctional Health Care Services
California Department of Corrections and Rehabilitation
P.0. Box 94283-001

Failing to timely appeal shall be deemed as having failed to

exhaust -administrative remedies and having waived all rights to

challenge the action, including but not limited to the judicial review
committee, the State Personinel Board and actions brought in the
superior court.

The parties shall notwithstanding Business and Professions Code
section 809.3(c) each be represented by the person(s) of their own
choosing, including but not limited to an attorney.

The State Personnel Board shall schedule (or cause to be
scheduled) a hearing before an ALJ and the judicial review
committee and within 30 days shall give notice to the parties of the
time, place and date of the hearing as required by Business and
Professions Code § 809.1(c)(2).
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Administrative
Law Judge

Headring Date

Conduct of
Proceedings -
Generally

Confidentiality

Role of
Administrative
L.aw Judg‘e

State-employed ALJs shall preside over the hearings. SPB AlLJs
will be used after receiving special training in medical hearings.

Scheduling a hearing date shall be as set forth in Business and
Professions Code § 809.2(h) which generally states unless
extended for good cause, the date for commencement of the
hearing shall be not be more than 80 days after SPB's receipt of
the appeal..

An administrative law judge shall administer pre-hearing and
hearing processes under terms:and conditions ordinarily
applicable to SPB disciplinary action hearings to ensure
constitutionally appropriate due process. Hearing nghts include
but are not limited to the right to:

1. Be provided with all information made available to the trier
of fact

2. Have a record made of the proceedings (excluding
deliberations) available to both pariies at their own
expense.

3. Toec¢all, examine and cross-examine witnesses

4. To present and rebut evidence determined by the
administrative law judge to be relevant; and,

5. To submit an oral or written statement at the close of the

hearing.
To the extent Evidence Code section 1157 is applicable on its own
terms it shall apply to SPB and judicial review committee
proceedings and records.

The administrative law judge (ALJ) shall endeavor to ensure all
participants have a reasonable opportunity to be heard and to
present relevant oral and documentary evidence in an efficient and
expeditious manner, and that proper decorum is maintained.

The ALJ shall have the authority and discretion to make all rulings
on questions pertaining to matters of procedural law (e.g., the
admissibility of evidence).  The ALJ shall prepare a proposed
decision concerning affirmative defenses (i.e., unlawful retaliation,
unlawful bias, unlawful discrimination or confhct of interest. The
ALJ may also submit his/her own recommendations to the 5
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Role of Judicial
Review Commiitice

member Board regarding whether there is substantial evidence to
support the JRC's decision.

if the ALJ determines that either side at the hearing Is not
proceeding in an efficient and expeditious manner, the hearing
officer may take such discretionary action as seems warranted by
the circumstances.

The ALJ may participate in the JRC deliberations when requested
to do so by the judicial review committee. but clinical competency
determinations and, therefore, privileging and empioyment
decisions shall be made exclusively by the judicial review
committee.

The ALJ shall not be entitled to vote, comment or otherwise advise
any person or entity regarding such matters as the merits of the
case and remedy pertaining to privileges and employment
(including but not limited to the JRC) except asé otherwise provided
by this policy and process. This prohibition does not preciude the
ALJ from submitting his/her written recommendations to the §
member Board regarding whether there is substantial evidence to
support the JRC'’s decision.

The scope of the judicial review committees’ authority is by
majority vote, to determine by a preponderance of the evidence,
whether the nature of the action pertaining to priviieges as set forth
in the Notice of Final Proposed Action is reasonable and
warranted (Business and Professions Code section 809.3(b)(3))
and whether the action pertaining to employment is therefore just
and proper.

All factual issues including determining the sufficiency of evidence
which pertains to privileging and therefore employment
determinations shall be decided by a judicial review committee
consisting of three (3) physicians. The ALJ may assist the panel
of physicians in writihg a decision that is grounded in the
evidentiary record, as described above.

The judicial review committee decision shall be based on the

‘evidence introduced at the hearing, including logical and

reasonable inferences from the evidence and the testimony.
The judicial review committee may sustain, modify or reject in their

entirety the privileging and employment actions set forth in the
Notice of Final Proposed Action.
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Time and Content
of Decisions

Judicial Review
Committee
Selection for
Hearing

Alternative to CA
Medical
Association

Within 30 days after submission of the case, the judicial review

committee shall render a written decision.  In matters adversely

impacting employment status, grade levels, benefits and/or wages,
the written judicial review committee decision shalil be available to
the ALJ who within 15 days thereafter, shall complete preparation
of hisfher written proposed decision concerning any affimative
defenses along with written recommendations to the five member
Board regarding whether there is substantial evidence to support
the JRC's decision Within 45 days after submission of the case,
the JRC’s decision; the ALJs proposed decision; and, the ALJs
written recommeridations to the fivé member Board regarding
substantial evidence shall be delivered to the Board and
simultaneously served on the parties. In matters that do not
adversely impact employment status, grade levels, benefits and/or
wages, SPB shall within 30 days after submission of the case
serve the parties with the JRC’s decision.

The JRC decision shall contain a concise statement of the reasons
in support of the decision, including finding of fact and conclusions
articulating the connection between the evidence produced at the
hearing and the conclusion reached. (Business and Professions
Code § 809.4(a)(1).) JRC decisions concerning privileges and
employment shall be based on whether the appeliant-practitioner's
acts andfor omissions fell below the stand of care, as defined
elsewhere in these policies and procedures.

The Board shall request a judicial review committee pool of at

‘least five (B) primary care physicians through the California

Medical Association institute for Medical Quality. The institute shall
be asked to provide the names of physicians familiar with
correctional medicine to the extent reasonably possible.

In. any matter concerning a non-primary care specialist, the
California Medical Association Institute for Medical Quality shall
provide the names of three (3) licensed practitioners in that area of
specialty so that one may bé selected as the third judicial review
committee member instead of a prirhary care physiciari.

In the event that the California Medical Association is unwilling or
unable to provide this pool of independent physicians, the
Governing Body and Union of American Physicians and Dentists
will work together to establish an alternative methed of selecting a
physician pool from which the judicial review committee will be
selected.
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Matters Not.
Involving
Specialty Care

Matters Involving
Specialty Care

Voir Dire

State Personnel
Board Scope and
Standard of
Review

In matters not involving specialty care physicians, the practitioner
shall select one judicial review committee member from the pool
and the Governing Body shall select one judicial review committee:
member from the primary care physician pool. The Governing
Body and the practitioner shall then each alternately sirlke one
name from the five (6) remaining primary care judicial review
comimittee nominees. until only one is left, with the first strike
determined by coin toss.

In matters mvolvmg spemalty care physicians, the practitioner shall
select one judicial review committee member from the pool and

the Governing Body shall select one judicial review cemmittee

member from the primary care physician pool. The Governing
Body and the practitioner shall then each alternately strike one
name from the list of specialty providers and last remaining
specialist shall serve as the third judicial review committee
member. The first to strike shall be determined by coin toss.

J udicia! review committee members shali be sub}ect‘ to voir dire as

except that it shall apply to both parties rather than 3ust the
licentiate.

The five member Board will only review JRC decisions adversely
impacting employment status, grade levels, benefits and/or wages.

The JRC decision shall be final and binding upon the parties and
not subject to five member Board review if the matter only
concerns privileges (e.g., corrective measures including but not
limited to privilege restrictions, duty changes, training, monitoring)
and does not adversely impact employment status, grade level,
benefits and/or wages.

The five (5) members Board will make its decision based on the
record below, and will not conduct a trial de novo. :

The five member Board shall apply the substantial evidence
standard when reviewing JRC decisions. If the Board concludes
there is substantial evidence that the practitioner's conduct falls
below the standard of care as defined elsewhere in this policy, the
JRC’s privileging and employment decisions shall be affirmed. If
the Board conc¢ludes there is hot substantial evidence it shall
remand the matter to the JRC for reconsideration along with a
statement of the reasons. A copy of the Board's remand decision
shall be served upon the parties within 3 business days after the
Board makes its remand decision.
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The Board shall complete its review and render a final decision
within 45 days of recéiving JRC decisions.

The parties will be served with the five member Board's decision
within 3 business days after it is rendered.

Licensing Actions In those cases where privileges have beéen automatically
suspended or revoked due to an action against the physician’s
license and there has been a corresponding non-cause
separation, SPB review if requested shall be limited to the
question of whether the action against the license osourred.
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Breach of Professional Clinical Practice (Plata Physicians)
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L intake Screening by MD
- ———— b b 4 e a mevrnd
I Clinical Practice’ Matter I< - £ :i Danger Determination* 1
Actions Running Concurrently
. \_ »o No°
Danger > > Dange;
Peer review.ends. I Notice to physician of pending - -
o ' peer raview investigation PPEC Notice of Summary ‘ l:::&ui:'a;tr;.' r;rrir‘:;g;segt
L Suspension of privileges | while paer review
. : toceeds
[ -Investigation | P
f : |
‘Physician fiting of rebuttal N No
Appeal _ Appeal
PPEC reviews |nvestlgatlon and - )
prepares a Proposed FmafAc!ion
v
" Governing Body decides ugon .
Final Proposed -Action Discovary
Mo Action v__l_
. ) Informal appeal
‘heard and decided
Notios of Final Pre by PPEC
) AT otice of Final Proposed
Pact "f‘waw'equ Action re privileges and
et — employment status Appesl
) v . Denied
Pre-deprivation Skelly |
“hearing re. privilege and i _
employment action | Notice of Summary Summary suspansion
¥ Suspension to Medical - terminates while peer
!_Employme’nt action takes . Board review proceeds
effect

Np-Appeél

Y

F Discovery ]
1

Evidentiary hearing before specially trained
SPB ALJ and physician Judiciat Review
] Commlttlee HWRC) ‘Paar review ands without
JRC makes medical detérmination and SPB review in matters not
S umm ary Of renders proposed decision re privileges and > [mFEHtCUHD Eﬂ;l;l?ym?ﬂl
H employment slatys, .gra 2ve:
Stlpu lated Process : - Y ’[ beneflls or wages. .JRC
SPB ALJ renders proposed decision re non- | | decision finl.
June 1 7’ 2008 . __ medical affirmative defenses |

SPB 5-member Bpard reviews JRC
privileging decisions impacting employment i
stalus, grade level, benefits or wapes using

substantial evidence standard.

[*Standard: The clinical privileges of a practitioner shall be summarily suspended whenever, based on duties as assigned by management, the Professionat
| Practices Executive Commitiee has credible information before it which supports a finding that the failure to summarily suspend privileges may result in an
imminent danger {o the health of any persen.

M Process may be terminated at any point as PPEC or Governing Body determine is appropriate. Summary suspension process may also be initiated at any )
| point where information obtained that meets the standard.



Case 3:01-cv-01351-TEH Document 1263-4  Filed 06/20/2008 Page 1 of 15

EXHIBIT 3



Case 3:01-cv-01351-TEH Page 2 of 15

ALIFORNIA TORIC:
DEGARTMENY OF PLATA PROFESSIONAL CLINICAL PRACTICES PEER

CORRECTIONS AND | REVIEW and DISCIPLINARY HEARING POLICIES

B AND PROCEDURES OVERVIEW
REHABILITATION CONTROL NUMBER:

Document 1263-4 Filed 06/20/2008

Plata Parsonnel Services and
Staff Development

ADQPTION DATE:

Application These policies and procedures only apply to physicians in the
California Department of Corrections and Rehabilitation (CDCR})
adult institutions, and the regional and headquarters offices of the
Division of Correctional Health Care Services (hereafter
collectively referred to as “DCHCS”). For purposes of this policy,

| the term “physician” does not include psychiatrists.

Overview These policies and procedures shall be utilized to ensure a
standardized mechanism to determine (1) when clinical privileges
should be suspended, revoked or restricted; and (2) when
remedial measures in lieu of or in addition to those impacting
privileges are appropriate.

This process only applies to instances where clinical practices
must be assessed to determine if they fall below appropriate
standards of medical care, and where clinical misconduct may
have occurred. It does not pertain to routine peer reviews.

This process does not substitute for supervisors' ordinary duty to
monitor, train, evaluate and respond to all performance issues.
The appointing powers’ duty and authority (e.q., Receiver or
designee) with regard to taking corrective or disciplinary action
remains unaltered by these policies and procedures. Rather, these
policies _and proceduresit provides a forum that all clinical
competency concerns must immediately be referred to for
evaluation.

Performance issues that do not pertain to clinical competency will
not be reviewed through this process. Any reasonable doubt
should be resolved in favor of referring matters for an intake
evaluation through this process.

Stipulated Process Draft #2 — June 5, 2008
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Purpose The purpose of this procedure is to provide appropriate, objective,
and systematic due process for practitioners consistent with Article
VIl of the California Constitution, Title 22 of the California Code of
Regulations (CCR 22), the California Business and Professions
Code (BPC), the Federal Health Care Quality Improvement Act of
1986 (42 USCA § 11101), collective bargaining agreements,
applicable law governing suspension or restriction of privileges,
reporting to the medical board, and the continuation of
employment.

This process also provides for a single evidentiary hearing, the
outcome of which simuitaneously and correspondingly impacts
both privileges and State employment.

Objectives

This procedure will ensure that inmate-patients receive health care
services from competent and qualified practitioners. It is also for
purposes of:

1. Improving the quality of health care.

2. Reducing morbidity and mortality.

3. Providing a mechanism by which practitioners are
systematically evaluated for professional competency and clinical

privileges.

4. Preserving standards of medical practice and ensuring
2 Stipulated Process Draft #2 — June 5, 2008
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| - appropriate actions are taken to address practitioner competency
Confidentiality through peer review, including remedial measures to rectify clinical
practice deficiencies that PPEC determines do not rise to the level

of substandard care requiring action pertaining to privileges.

5. Maintaining the confidentiality of peer review proceedings and
records.

Discovery and
Testimony

It is essential that the proceedings and the records of the peer
review body be maintained as confidential and not be available to
unauthonzed persons c%r organizations;  UF

All persons participating in the peer review processes
discussed in this policy shall adhere to these provisions
regarding confidentiality. _This confidentiality requirement shall;
forexample— apply to proceedings before administrative law
judges, Judicial Review Committees and the 5 member_ State
Personnel Board which shall close proceedings to the public and
maintain_under seal all records and documents to protect them
public disclosure as set forth in Evidence Code section 1157 and

Los

for reasons of Datlent privacy; il

California Code of Evidence Section 1157(a) generally provides
that neither the proceedings nor the records of the peer review
body shall be subject to discovery. Section 1157(b) further
provides that no person in attendance at peer review body
meetings shall be required to testify as to what transpired at the
meeting. These prohibitions do not apply to statements made by

3 Stipulated Process Draft #2 — June 3, 2008
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Conditions of
Employment and

Scope and-Extent
of JRC and SPB
Review

the party to the action or proceedings, or to any person requesting

- hospital staff privileges. (Evid. Code § 1157(c).)

The records of the medical staff and its committees responsible for
the evaluation and improvement of the quality of inmate-patient
care shall be maintained as confidential where required by
Evidence Code section 1157.

Access to such records shall be limited to duly appointed officers
and committees of the medical staff for the sole purpose of
discharging medical staff responsibilities and subject to the
requirement of confidentiality where required by Evidence Code
section 1157, '

Information that is required to be disclosed as part of the
Professional Clinical Practice Peer Review and Disciplinary
Hearing Process (so that the Professional Practice Executive
Committee, the Governing Body and their representatives,_the
subject physician and his/her representative, the judicial review
committee_and State Personnel Board may exercise their rights
and discharge their duties) shall be maintained as confidential,
except that it may be disclosed to the CDCR Statewide Medical
Director, the federal court Plata Receiver (and his designees) for
use in discharging the Receiver's duties and obligations, and as
determined necessary during investigative processes prior to
adverse action, rejections during probation and any applicable
processes set forth by this policy, law or court order, [uding but

ety
i
x;:gsi

procesdin
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CALIFORNIA TOPIC:
DEPARTMENT OF APPEALING FINAL PROPOSED ACTIONS TO

CORRECTIONS AND JUDICIAL REVIEW COMMITTEE AND STATE
REHAgl_LITATI.ON PERSONNEL BOARD

Plata Personnel Services and CONTROL NUMBER:
Staff Development

ADQPTION DATE:

Deadline for Final Proposed Actions pertaining to privileges and/or employment
Appeals must be appealed in writing and received by the State Personnel
Board within 30 calendar days_of service of the Notice of Final
Prop_gd Action in order to acquire an evidentiary hearing before

an_SPBd-_administrative law judge {ALJ) and the judicial review
commlttee '

Lodging Appeals

Appeals for a hearing before an & f
ALdand the judicial review committee shaII be in writing and
must be delivered to or sent to:

Appeals Division

State Personnel Board
801 Capitol Mall
Sacramento, CA 95814

A copy must be simultaneously served on the:

Professional Practices Executive Committee Coordinator
Division of Correctional Health Care Services
California Department of Corrections and Rehabilitation
P.O. Box 94283-001
Effect of Failure to
Appeal Failing to timely appeal shall be deemed as having failed to
exhaust administrative remedies and having waived all rights to
challenge the action, including but not limited to the judicial review
committee, the State Personnel Board and actions brought in the
superior court. :
Representation
The parties shall notwithstanding Business and Professions Code
section 809.3(c) each be represented by the person(s) of their own
choosing, including but not limited to an attorney.
Time and Place for
Hearing Before The State Personnel BoardGeverning—Bedy shall schedule (or
Judicial Review cause to be scheduled) a hearing before an ALJ and the judicial
CommitteeSPB review committee and within 3045 days after receipt offiling the
appeal shall give notice to the parties of the time, place and date
of the hearing as required by Business and Professions Code §

24 |
Stipulated Process Draft #2 — June 5, 2008
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Administrative
Law Judge

Hearing Date

Conduct of
Proceedings -
Generally

Confidentiality

Role of
Administrative
Law Judge

809.1(c)(2). .

Scheduling a hearing date shall be as set forth in Business and
Professions Code § 809.2(h) which generally states unless
extended for good cause, the date for commencement of the
hearing shall be not be moreless than 60 days after SPB’s receipt

of the appeal.fromthe-date-ef-notice.

An administrative law judge shall administer pre-hearing and
hearing processes under terms and conditions ordinarily
applicable to SPB disciplinary action hearings to ensure
constitutionally appropriate due process. Hearing rights include
but are not limited to the right to:

1. Be provided with all information made available to the trier
of fact

2. Have a record made of the proceedings (excluding
deliberations) available to both parties at thelr own
expense.

3. To call, examine and cross-examine witnesses

4. To present and rebut evidence determined by the
administrative law judge to be relevant; and,

5. To submit an oral or written statement at the close of the
hearing. '

The administrative law judge (ALJ) shall endeavor to ensure all
participants have a reasonable opportunity to be heard and to
present relevant oral and documentary evidence in an efficient and
expeditious manner, and that proper decorum is maintained.

The ALJ shall have the authorlty and discretion f;

R TS o

Ei:é” L
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Role of Judicial

Review Committee

also make Al ¢

affirmative defenses (i.e., unlawful retaliation, unlawful bias,

If the ALJ determines that either side at the hearing is not
proceeding in an efficient and expeditious manner, the hearing
officer may take such discretionary action as seems warranted by
the circumstances.
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Time and Content

of for-Decisions

Judicial Review
Committee
Selection for

Hearing

enif

o) a0 6 tiand privileges as set forth in the Notice
of Final Proposed Action is reasonable and warranted (Business
and Professmns Code sectlon 809 3(b)(3)) —and—whether—the

The JRC, consisting of three (3) physicians, shall make findings on
all medlcal issues and shall determineAll-factual-issues-including
determining the sufficiency of evidence to support the proposed
privileging and which—pertains—to—privileging—andtherefore
employment actions.determinations- shall-be-decided-by-a-judicial
review-commitiee-consisting-of-three-(3)}-physicians. The ALJ may
assist the panel of physicians in writing a decision that is grounded
in the evidentiary record, as described above.
The judicial review committee ,f;% ? shall be based on the
evidence introduced at the heanng, including logical and
reasonable inferences from the evidence and the testimony.

' not sets‘forth the ALJ's findings |
Stermin:
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Alternative to CA
Medical
-Association

Matters Not
Involving
Specialty Care

- Matters Involving
Specialty Care

Voir Dire

. e
Bl "'Id. "'lgl IRlat'“." o-of
GCommittee
Decisi

State Personnel
Board Scope_and
Standard of
Review

conclisions, :
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4BB0 days after submission of themcase the—JRGs—deetSJen—the

memberLBeaFel—Feanqu—s%sta%al—ewdenee—shalf be delivered

._In matters

(e
levels, benefits and/or waqes SPB shall within 30 davs after
submission of the case serve the parties with the JRC'’s decision.

—————

and—Prefesstens—Gede—§—8994{a}(4-)-}—JRC deC|S|ons concerning

privileges and employment - shall be based on whether the
appellant-practitioner's acts and/or omissions fell below the stand
of care, as defined elsewhere in these policies and procedures.

The Boardparties shall request a JRCjudicial-reviow-commitiee

pool of at least five (5) primary care physicians through the
California Medical Association Institute for Medical Quality. Fhe
linstitute shall be asked to provide the names of physicians familiar
with correctional medicine to the extent reasonably possible.

In any matter concerning a non-primary care specialist, the
California Medical Association Institute for Medical Quality shall
provide the names of three (3) licensed practitioners in that area of
specialty so that one may be selected as the third judicial review
committee member instead of a primary care physician.

In the event that the California Medical Association is unwilling or
unable to provide this pool of independent physicians, the
Governing Body and Union of American Physicians and Dentists

- will work together to establish an alternative method of selecting a

physician pool from which the judicial review commitiee will be
selected.

In matters not involving specialty care physicians, the practitioner
shall select one judicial review committee member from the pool

28
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Licensing Actions

and the Governing Body shall select one judicial review committee
member from the primary care physician pool. The Governing
Body and the practitioner shall then each alternately strike one
name from the five (5) remaining primary care judicial review
committee nominees until only one is left, with the first strike
determined by coin toss.

In matters involving specialty care physicians, the practitioner shall
select one judicial review committee member from the pool and
the Governing Body shall select one judicial review committee
member from the primary care physician pool. The Governing
Body and the practitioner shall then each alternately strike one
name from the list of specialty providers and last remaining
specialist shall serve as the third judicial review committee
member. The first to strike shall be determined by coin toss.

Judicial review committee members shall be subject to voir dire as
provided for in Business and Professions Code section 809.2(c)
except that it shall apply to both parties rather than just the
licentiate.

The flve member Bard will only review matters adversely

~'employment status, grade Ievels beneflts
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The parties will be served with the five member Board’s decision
within 3 businessZcalendar days after it is rendered.

In those cases where privileges have been
suspended or revoked Byithe: e
an action against the physician’s
license and there has been a corresponding non-cause
separation, SPB review if requested shall be limited to the
question of whether the action against the license occurred_ghd
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From: Elise Rose [mailto:EROSE@spb.ca.gov]
Sent: Fri 6/13/2008 11:48 AM

To: Linda Buzzini

Cc: Suzanne Ambrose; Paul Ramsey

Subject: RE: Clinical Competency Process - Draft 2

Hi Linda,

Having reviewed your process documents and discussed them with the board, | see one fundamental
difference in our perceptions regarding the intent of the court order---the roles of the JRC, ALJ and
Board. The Board's understanding of our prior negotiations and of the court order and of the
Receiver's concessions in modifying the original proposal you are working off of is that the JRC would
be charged with making all the findings and conclusions regarding medical issues (anything requiring
the medical panel’s medical expettise) as they impact the SPB's review of the Governing Body's
decision on privileging as well as adverse action. | did review the Order and the Receiver's testimony
before the Board and other recent communications and my understanding was that the Receiver was
fine with the Board's proposed process except he wanted “substantial evidence” review of any
medical findings. | have revised your documents consistent with that understanding. | tried to
highlight all our changes but in process may have accepted some of your tracked changes in one of
the documents as they are not reflected...l apologize for that. :

The long and the short of it is that the medical panel issues a decision containing findings of fact and
conclusions as to whether the physician met the standard of medical care. The ALJ attaches that
decision to a proposed decision written by the ALJ that goes to the Board. The ALJ decides the
issues pertaining to charges and legal causes for discipline that do not involve medical expertise that
may be incorporated into the Governing Body's decision on the employment aspects of the case, as
well as any affirmative defenses. The ALJ adopts all of the JRCs findings on the medical issues
unless not supported by substantial evidence and then writes a proposed decision incorporating
those findings and medical conclusions into a proposed decision that addresses those and other
issues. The Board reviews the ALJ's proposed decision as in any other adverse action case but

does not change any medical determinations unless not supported by substantial evidence. If the
Receiver does not agree with the above, then | guess we will again have to ask the court to clarify.

As for the temporary continued use of OAH ALJs pending implementation. of the new process, | think
that shouid go in a cover stipulation as its not part of the final process agreed upon. The Board is fine
with the temporary continued use, so long as it is not inconsistent with the Court's ruling on the

~ union's stay. - ‘ '

I will forward our timeline information for implementation, but will need to incorporate it into a different
format...did you send the implementation plan in WORD? Thanks.

Sincerely,
Elise 8. Rose

Chief Counsel
State Personnel Board

telephone: 916 653-1403
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Physician Clinical Competency — Df

otion for Waiver of State Law

Regarding Physician Clinical Competency. The SPB believes that portions of the revised

policies to be submitted by the Receiver to the Court on June 20, 2008 are inconsistent with the

Court’s Order; therefore, this implementation plan addresses only the mechanics of
implementing those parts of the plan with which the Board agrees. The SPB will file its

opposition to the Receiver’s revised policies on June 25, 2008.

Tasks

physicians to serve on Judicial Review Committee
panels. Provide the identity of said sources to the
Receiver’s designee and the Union of American
Physicians and Dentists (UAPD). Secure
participation of additional independent, qualified
physicians. ProvideReceiver’s-designee-and UAPD
i additional orind lont. Lified

Objective Completion Date
| ALJ Selection Develop propesed;-specialized training curriculum Completed.
and Training regarding medical case adjudication
I Determine number of ALJs that must be trained to Completed.

accommodate number of hearings anticipated &
timing of hearings set forth in Court ordered policy
Meet/confer with Receiver’s designee, UAPD and July 11, 2008.
Plata parties to discussre training curriculums,
fraining_source, and identity of ferthetraining &
which-of the-eurrentselected ALIJs to conduct
medical quality hearingsSPB-propeses-te-assigato
peerteview-enses,
Recruit and hire new ALJs as needed to comply with Ongoing.
policy
Evaluate impact of conducting medical quality July 1, 2008.
hearings on existing evidentiary hearing workload.
Complete training of ALJs August 15, 2008.

JRC Secure-funding to-pay-for Judicial Review

: Committee

Enter into contract with CMA Institute for Medical August 1, 2008,
Quality Assurance for sufficient number of
physicians with requisite qualification to satisfy
anticipated hearing needs_in urban locations.
Contact additional sources for independent, qualified August 15, 2008.

State Personnel Board Implementation Plan

1
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UARD

Develop orientation program and provide training to
Judicial Review Commitice members to facilitate
the medical quality hearing processProvide JRC

August 15, 2008.

Administrative
Matters

Secure funding and request temporary

reimbursement authority as needed to pay for

Judicial Review Committee. forsuffieientnumber-of

adininistrative-staffe-ensure-complianee-with-Court
i . - . - .

bel ;Ei iﬁ ]i. EEE sl H"EI!II

g fandi o tucicial Rovi

Committee:

August 1, 2008.

Request authorization for new positions and
permanent reimbursement authority required for
compliance with Court ordered policy.

September 13, 2008.

Recruit and hire additional staff as needed for pre-

and post-hearing activity;-e-summary-efwhich-is
below.

SeptemberOctober
1, 2008,

Develop a plan for identifying, segregating, and
processing cases involving medical guality issues for
CDCR physicians. The plan will incorporate
processes for maintaining the confidentiality of
medical information, hearing records, etc. consistent
with the court’s order and Evidence Code section

- — ot

: ii ; R “! & 1f'ﬁ5| 55.551.“ c

with-Evidence-Code-§-H57-and patient privacy

requirements.

July 11, 2008.

Conduct training for SPB staff re policies,
procedures and confidentiality requirements

August 8, 2008.

Evaluate need for additional SPB staff to process
medical quality hearings and process existing
caseload,

August 1, 2008 and
ongoing,

State Personnel Board Implementation Plan
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Dodd, Martin

From: Linda Buzzini [Linda.Buzzini@cprinc.org)
Sent: Tuesday, June 17, 2008 1:57 PM

To: Dodd, Martin

Subject: FW: OAL ALJs proposal

See note below from UAPD counsel agreeing to the stipulated process.

From: Andy Kahn [mailto:ajk@dcbsf.com]
Sent: Mon 6/16/2008 3:33 PM

To: Linda Buzzini

Subject: OAL ALJs proposal

This is to confirm that UAPD has no objection to interim use of ALJs from OAL rather than SPB while awaiting an
acceptable implementation plan from SPB for compliance with the court order, with the understanding UAPD would like
input into their training for their changed role in this sort of proceeding from that of their usual role of being a “decider”
to instead now serving as an adjunct to a peer review body that is the decider.



